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PREFACE. 



The object of this book is to assist beginners in reading 
Constitutional History, by arranging in order outlines of the 
growth of the most important institutions. These outlines, it 
is scarcely necessary to say, to be of any value must be re- 
garded as a mere ground-plan for study in works of a far 
different nature, foremost amongst which naturally stands the 
learned History by Professor Stubbs. 

I must not omit to thank those who have kindly assisted 
me with advice and criticism, and especially a distinguished 
Professor of this University to whom I am indebted for 
some valuable corrections. 

Oxford : JtUy 1881. 
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CHAPTER I. 
FEUDALISM BEFORE THE CONQUEST. 

I. INTRODUCTION. 

Anglo-Saxon society before the Conquest was passing through 
a process of change which may be described as a development of 
the personal into the territorial organisation or a movement 
from the early Teutonic to the feudal form of constitution. 
In PRIMITIVE times the basis of society was a purely personal 
one. The freeman is everything ; he possesses his share of the 
land because he is free ; the wbole body of freemen in arms 
form the national defence ; the king, if he exists, is the king of 
the race. 

In the SECOND stage, which the conquest of Britain inaugurated, 
the purely personal basis no longer exists. The poMesslon of 
land is the bad^e, not the consequence, of freedom ; the host is 
the body of landowners in arms. But still the landless may 
select their lord, and there is no lndUs<aable tie created by such 
selection. The freeman, moreover, is the equal of the noble in 
all political respects. Thus the personal basis is not lost sight of. 

The THIRD stagjs arose when land became the sole basis of 
socletj ; when the lord owned the land which his vassal culti- 
vated, and the vassal depended on him because of that ownership ; 

B 



2 FEUDALISM BEFORE THE CONQUEST. 

when the lord exercises Jnrisdlotloii in right of his landownership, 
and not on account of the choice of his dependent ; when, lastly, 
the klnff is not only king of the nation, but also the supreme land* 
lord of the kingdom. 

This tbird stave, however, was never ftUly attained In 
Anfflo-Sazon times. The personal basis is never fully 
lost sight of, nor did the king become the supreme land- 
lord until the Norman Conquest brought feudalism 
ftill-ffrown into England, and crushed the varying tenures 
of Anglo-Saxon society into uniformity. The result of 
this process was a graduated system of dependence based 
entirely on land. 
The tracing of the process of olianffe under the second and 
third stages, is the problem of Anglo Saxon constitu- 
tional history, which is complicated by the fact that the 
tblrd stare was never foXLj oompleted.^ 

//. ORIQIH OF FEUDALISM. 

Feudalism was of distinctly Frank growth, originating in a 
MIXTURE of Roman law and Teutonic usage. 

The Roman tenure of emphyteusis consisted in a form of 
doable ownership. The emph3rteuta or tenant had the 
usufruct of the land without the ownership, which resided 
still in the lord. This tenure conveyed the most extensive 
rights almost amounting to property ; but they depended 
entirely on the payment of some fixed rent or the perform- 
ance of some fixed conditions. 

*A practice arose in the later empire of granting out the 
flrontler lands alon^ tbe lUilne and Sanube to soldiers 
or barbarian chiefs, on the condition that they should be 
always ready to defend the frontier when endangered.' * 

These lands were therefore held by emphyteusis on the con- 
dition of military service, the ownership still residing in 
the state. This doable form of ownership, absolute and 
conditional, is probably the basis of the double owner- 
ship of the feudal tenure. 

The barbarians who broke into the Roman world had long, 
while they remained ' poised on the edge of the Empire,' 
been brought in contact with Roman legal theories, and 
especially with the emphyteusis. Many of them had 
held frontier lands on THIS TENURE. When, therefore, 
the conquered lands were re-allotted to their followers by 
the barbarian chiefs, large gifts of land were made to the 

' Stubbfi, Cfifui. Hut L i68. * Digby, HisL ofRttUProf, ch. i. 



PRIMITIVE TEUTONIC. 3 

important, or favourite warriors, in addition to the ordinary 
share. These gifts were the beneficia. 

The beneficiary was not the absolute owner. As in the case of 
the emphyteusis from which it was derived, the bene- 
ficium was held on the eonditioii of the performance pi 
certain services, of which military service was the most 
important. 

The beneflce was therefore merely the Somaii empliyteiisis 
modified by Teutonlo custom. 

This peculiar double ownership was not entirely due to the' 
beneficia. The old allodial proprietors were gradually 
turned into the vassals of the invaders by the process of 
COMMENDATION. This Consisted in surrendering the 
allodial lands to some powerful warrior, to be received 
back under the condition of rendering military service. 
This tie would be entered on by the allodial proprietor in 
order to save himself from spollatioD, or to acquire a 
protector during the violence of the Middle Ages. 

From these two processes, the Benellclary system and Com- 
mendation, arose feudalism, or a graduated system of 
society in which every member depends on some superior, 
the basis of this being land, and the tie between the 
parties being the act of inmate, by which the tenant 
acknowledged his lord as him of whom he lield his land, 
and to whom he was bound to render service ; and from 
which also arose the duty on the part of the lord of 
protectiBiT his tenant. 

Anglo-Saxon feudalism, such as it was, originated in a very 
DIFFERENT way. The territorial theory, moreover, never 
entirely superseded the original purely personal basis. 



///. ANGLO-SAXON LAND TENURE. 
A Primitive Teutonic, 

The earliest form of holding was the iHtark system, by which 
a community held their lands in common, and not as indi- 
vidual proprietors. 

The MARK is the name given to the land of the community, 
which belongs to the community as a body. In the centre of it 
lay the village, in which each member of the mark possessed a 
house, yard, and farm-buildings. Each member of the mark 
had a right to an equal sbare in the arable land, which was 
allotted annually, and also to the use of the pastures and waste 
land. The arable land was shifted every year at first, and a fresh 

B 2 



4 FEUDALISM BEFORE THE CONQUEST. 

allotment made, but later the arable surface remained fixed, 
subject to the alternation of crops. Thus each man had a right, 
not to a fixed portion of land, but to an equal sbare of tbe 
trboto. 

' This system of husbandry is in complete harmony with the 
idea of a nationality constituted on a basis of personal, rather 
than territorial relations.* * It prevailed at different times over the 
whole of Germany, but it did not exist in its original purity at the 
time when Tacitus wrote, and it never really existed in Bn^laad, 
though many traces are to be found of its influence in the 
common holdings of the township, and later of the manor. The 
history of the mark system therefore does not belong to English 
history, though it forms a valuable introduction to the study of 
Anglo-Saxon land tenure. 

//, Early Traces of Dependence, 

The sketch of Tacitns shows that in the Teutonic commu- 
nities of the time at which he wrote, there were germs which, 
though in themselves they in no way constituted any approach to 
feudalism, merely required development under favourable circum- 
stances to form a system of graduated dependence strongly 
resembling that of the feudal system. 

1. The most important of these was the oomitatus. This was 

a body of warlike companions, or comites, bound in the 
closest possible manner to the leader, or princeps, whom 
they might have selected. It was their duty to follow 
him to war, to fight for him, and to emulate his deeds. 
It was his duty to entertain them, to equip and arm them, 
and to lead them to battle. The tie which bound these 
comites to their princeps was the purely personal one 

of HONOUR. 

2. There were also other dependent elasses — 

a. The rich man, who had acquired a large estate, would let 
parts of it out to ooloni (probably members of a sub- 
jugated tribe), who would ^ bound to pay their lord a 
quantity of com, cattle, or Clothing, as the rent of that 
land. 

S. Or the large landowner might cultival^his estates by means 
of slaves. 



It is evident, therefore, that this state of d^l^^^ence, being 

» Stubbs» Const. Hist L 50. 




THE SETTLEMENT IN ENGLAND. 



purely personal, and in no way based upon land, was not fendnl 
in any sense. 

The comitatos, however, contained the verm of feudalism ; 

for their leader ' has but to conquer and colonise a new territory, 
and reward his followers on a plan which will keep them ftutbft&l 
as well as firee (/.^. by grants of land), and feudalism ' of a more 
or less perfect kind ' springs into existence.' ^ 

The C6MITATUS in fact was the basis of Anglo-Saxon 

FEUDALISM. 

///. The Settlement In England. 

The settlement of the land after the Saxon conquest was ac- 
complished in four ways : 

1. Families might settle on some portion of the conquered 

soil, establishing themselves on the village system of their 
native country, and holding the land they had seized on a 
common tenure. 

2. When any particular district had been thoroughly conquered, 

the leader of the conquerors would divide the land among 
his followers on the principle of a hide to each family, and 
would most probably confirm to those families, who had 
already established themselves, the land on which they 
had settled. As, however, it was improbable that the con- 
querors would be enough to colonise all the land of the 
district, the surplus would be reserved as the common 
property of the community by the name of folcland. 

3. From this fololand, which would at first be of no value, and 

hence little regarded, the leader, now become king of the 
conquered district, would iprant out large estates to his 
oomitatns as a reward for past servioe and a pledge of 
fresh. The comitatus, however, did not enter on any new 
♦ obligation in consequence of this grant. They received the 

land as a reward, and were still merely bound to military 
service by the old personal tie of honour. 

4. Grants, moreover, would be made to other great men, besides 

the comitatus, on condition of their entering into the same 
personal relation towards the king, which the comitatus 
neld ; and great men, who had seized on large tracts of 
land, would be glad to secure their title by entering into 
this same relation. 

Thus the grades of society shortly after the conquest would be — 

* Stubbs, CoHsi. Hist i. 35. 



FEUDALISM BEFORE THE COXQUEST. 

1. The KING (who is not the supreme lord of the land, but 

merely the "hmmA and representative of the tribe, and 
especially the leader of the comitatus). 

2. The NOBLES (who consisted of the e— nlf f , whose ranks 

were largely tnereaaed by grantees of folcland, and those 
who had purchased a title by attaching themselves to 
the king in this way, who were all large landowners and 
were bound to the king by ties of iMaoar). 

3. Those of noble blood (who might belong to class two 

if wealthy, or class four if not ; who were only distinguished 
as a class by wergild, and who tended to be gradually ab- 
sorbed). 

4. The FREEMEN (who were either arranged in families, hold- 

ing their lands in common, and gradually developing into 
the townships ; or, as was more general, holding their 
lands in separate and absolute ownership). 

Thus far, therefore, the basis of sociotj was still a purely 
one. 



/V. Development 

1. There seeihs to have been a tendency to the accumulation 
of great estates in the hands of individuals, and this was owing to — 

a, deaths, which united several small estates in one. 

/9. Orants of folcland, which continually increased as conquest 
increased this surplus land. These grants were confirmed 
by a charter. The land was therefore called boelaad. 

The result of this was that it became necessary to cultivate 
these estates by means of dependents. The great landowners 
therefore leased ont their lands to freemen, who cultivated it on 
fixed conditions. 

There was therefore a personal relation between the inferior 
and the lord, who was also bound by ties to the king; and thus a 
rerular sjstem of dependenoe was formed. 

2. The KING, moreover, could lease out folcland without con- 
sulting the Witan (which preliminary was necessary to all grants 
of bocland), and the lessees could similarly lease it out to inferiors. 

3. Police regulations recjuired that the landless or kinless 
man, as he had no land or km for the law to hold responsible for 
his acts, should select for himself a landed proprietor for a lord, 
who should be answerable for him, and who in consequence fre- 
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quently had rights of jurisdiction over him. This relation of 
dependence, however, was merely personal, and could be dis- 
solved at the will of the dependent, provided he selected for him- 
self another lord. 

4. Freemen, moreover, were often induced by the desire for 
honour or proteetlon to become dependents on the king, ealdor- 
men, or bishops, and the latter motive was especially influential 
during the I>anisli wars. 

5. The oomitatos assumed gradually a different eliaraoter. 

The military thegns who have become great landowners by the 
favour of the king, and who are bound by oath to military service, 
gradually eclipse the gesiths, or servants, who are either absorbed 
in the thegnhood or become mere servants. All possessors of five 
hides, moreover, are thegnworthy, and are bound to military 
service as landowners. When, therefore, the Sanisla wars obli- 
terated tbe distinetion between king's thegns and other land- 
owners by compelling the king to call them all to arms, the thegns 
became a consolidated class of landowners bound to military ser- 
vice, but still not boldinff tbeir land on any condition of 
military service. The tie, in fact, was still a personal one. 

The result of this development was to create a number of 
dependent classes bound to one another by various ties founded 
on the possession of land. But still the feudal idea of tenure was 
totally absent. 

E,g, a. The tbegrn owned land. Therefore he was bound to 
military service. But he did not hold his land on the con- 
dition of military service with a liability to forfeiture on 
failure of that condition. 

/3. The landless man was compelled to have a lord. Still he 
could choose whom he would have, and he could change 
his lord at will. 

y. Commendation created no permanent tie and no double 
ownership. The dependent surrendered his land and re- 
ceived it back again ; he then owned it and was bound to 
certain services ; he did not hold it on condition of render- 
ing those services. 

The relations, therefore, between vassal and lord in every case 
is still really a personal one, though it is very difficult to distinguish 
it from a territorial or feudal one. 

K. Growth of the Territorial Theory. 

I. The consolidation of the kingdom under the West Saxon 
kings, and the union of the three Anglian, Saxon, and Danish 
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nations under one head, tended to enhance the panoMri dlfttltr 
of tiM kiBv, and at the same time to bring him into olosav r«lft- 
tlona wltti bl> people. He becomes lord of the whole nation ; 

the peace becomes his peace ; and ofTeDces against the law become 
ofTences against the king. Tliis increased power of the king, and 
the strengthening of the tie between him and his subjects, is shown 
by- 

a. The enactment of the first taw of tr«M»B by Alfred. 



{9. The oath taken to the king hy each of the provinces as they 
were conquered. The Bast AocllBn SBsee, 921, sub- 
mitted to Edward as their lord. The OunbrtdKeabtr* 
people chose him as their lord. Under Bdiimiid the oath 
of fealty is generally imposed. The submission of the 
9ui«», and the exaction of an oath from them, involved the 
strengthening of the tie between the king and his other 
subjects by the same means. 
y. In the time of Alfred the obartors granting bodand fre- 
quently do not contain tl>« clanae reciting the counsel 
and consent of the Witan. It seems probable, therefore, 
that this was no longer needed ; the folcland was rapidly 
becoming the king's denaesne, which he could grant out 
without consulting the Witan. 
The result of this was to exalt the poelUon of tli« kln^ Im- 
■&MU«lr 1 to make bim the lord of the whole nation individually ; 
to make him, if not lord of the whole land, at least lord of all the 
public land and bocland ; and to piaoe him in a position with 
regard to the bolden of ttooiamd which involved mutual rights 
and duties near akin to those of lord and vassal. 

2. The fololand having become the king's demesne, every 
holder of bocland or folcland became bound to speelal military 
s«rTloa ; not the liability of every man in the king's pwace to be 
stmimoned to the fyrd, but as the special vassal of the king, and 
for all military service, not merely for national defence. The 
original nobility, therefore, the comitatus of gesiths and thegns, 
bound to special service, has extended itself so as to include all 
holders of bodand or folcland, and forms a sreat territorial arla> 
tooTBOT', bound to special mUltarj- servloo, and united to the 
king hy a special oatb. The CAUSE OF THIS RELATION IS, MORE- 
OVER, THE POSSE.SSION OF LAND, THOUGH THE ACTUAL RELATION 

IS STILL A MERELV PERSONAL ONK This tie is drawn still closer 
by the fact that the king alone has the right of jurisdiction over 
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the holders of bocland ; and thus a feudal element is introduced 
by the growth of the theory that liability to jurisdiction accom- 
panies the possession of land. This territorial and official nobility 
has, moreover, entirely swamped the old blood nobility of the 
conquest 

3. All grrantees of booland, or holders of fololand, had the 

right of leasing out their lands to dependents ; the grantees of 
bocland could, moreover, make regular grants to dependents, who 
would become their vassals, bound to special or military service, 
much as they themselves were bound to the king. Clrants of 
Jnrisdiotion. (or sac and soc) cut out of the local courts were fre- 
quently associated with grants of land, and at last, under the 
feudalising tendencies of the later Saxon period, all owners of 
boeland bad Jnrisdiotion over their dependents of all kinds what- 
soever. The tie between the holder of bocland and his vassal 
would thus be feudalised, and strengthened much as the tie be- 
tween the king and the holder of bocland was. A regular system 
of dependenee wonld tbus be establisbedp based on tbe pos- 
session of landv and oemented by liability to Jurisdiction ; 
BUT STILL THE ACTUAL TIE WOULD BE A PERSONAL ONE, though 

extremely difficult to distinguish from a feudal one. 

E,g. Anff. Sax. The vassal owned his land and transmitted 
it to his son by allodial right. He was bound to military 
service ; but did not hold his land on a tenure of military 
service. If he failed to perform his service, he forfeited 
his land; but this was merely a pnnisbment for dis- 
obedience, not a penalty following the breach of a con- 
dition. 

Feudal. The vassal bold his land on a condition, the breach 
of which involved forfeiture. His lord owned the land, 
and, on breach of condition or death of tenant, the lord's 
right entered in again, though he was bound in the latter 
case to make a regrant to the heir on payment of the 
customary relief. 

E,g, Tbe beriot. On the death of an An^lo-Saxon the lord 
demanded a heriot, which was paid m kind or money. 
This heriot was a relie of the oomitatus, and represented 
the surrender by a comes on his death, of his arms and 
equipment to the lord who had provided them. It was 
in no way a recognition of any nght of the lord to the 
land. The vassal owned his land and transmitted it to 
his son. His relation to his lord was a personal one, 
and must be renewed by the son personally in order to 
continue. 
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Tlie relief was a recognition of the right of the lord to th6 
land on the death of his feudal vassal, and was a fee paid 
by the heir for a regrant That is, the possession of the 
heir did not begin when his father died, but when he had 
paid the relief and performed homage ; whereas the 
possession of the Anglo-Saxon heir began from his father's 
death. Tlie beriet was paid by tbe dead man ; tlie 
relief by tbe dead man's son. 

4. This tendency to a system of graduated dependence was 
assisted by two influences ; 

a. If the simple freeman were too poor to provide the arms 
necessary to enable him to fulfil his duty of military ser- 
vice, he could eommend himself to some more warlike 
neighbour ' who, in consideration of his accepting his 
superiority, would undertake the duty which lay upon the 
man's land.' ^ Thus he would become a seoaffer, paying 
rent, and dependent on the lord who did his service. 

This relation during the Danish wars was frequently entered 
into by the small freemen to obtain the protection of the 
great lords. 

/3. The law of Athelstan, enlarged by Edgar, and reenacted by 
Cnut, required that every man sbonld bave a surety, 
who should be bound to produce him in case of litigration, 
and answer for him if he were not forthcoming. This 
extension of the old law, that every landless man should 
have a lord, testifies to the growth of the great franchises, 
and the increase of the power of the great landowners at 
the expense of their inferiors, while at the same time it 
tended greatly to extend the system of dependence based 
on land. 

* When * therefore every man who was not by his own free 

possession a fully qualified member of the commonwealth, 
had of necessity to find himself a lord ; 
^ When the binv had asserted for himself the position of lord 
and patron of the whole nation ; 

* When every nreeman had to provide himself with a per- 

manent security for his appearance in the courts of justice, 
of which the king was the source, and for the maintenance 
of the peace, of which the king was the protector ; 

* When every owner of booland had the right of jurisdiction, 

and the king alone could exercise jurisdiction over the 
owner of bocTand ; 
< The relation between the small landowner to the greater, or to 

» Stubbs, Const, Hist, i, 193. ■ Jbid. i. x88. 
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the king, and the relation of the landless man to his lord, 
created a perfectly yradnated system of Jurlsdictionf 
every step of wblcli rested on tlie possession of land 

by one or both of the persons by whose relations it was 
created. 
' As soon as a man found himself obliged to suit and service in 
the court of his stronger neighbour, it needed but a step 
to torn tlie praotlce Into tbeory, and to regard him as 
holding his land in consideration of that suit and service.' 

This STEP, HOWEVER, WAS NEVER REALLY TAKEN IN ANGLO- 

Saxon times ; and though the system of land tenure seems to 
approach nearer and nearer to the territorial feudal system ; though 
the great franchises grew at the expense of local liberties ; and 
thbugh the division of the kingdom into great earldoms, and thfe 
concentration of all power in the hands of a few great nobles, 
seems to establish a disintegration of feudalism similar to the state 
of France under the early Capets ; yet the personal basis is 
never really lost sl^bt of, the king never becomes the supreme 
landlord of the kingdom, and the tie between lord and vassal never 
entirely becomes of a territorial or feudal character : 

E.g. a. The landless man or the small freeman were com- 
pelled, it is true, to have a lord, but he retained the right 
of selecting him, and the tie created was not necessarily 
permanent. 

^. Commendation similarly did not necessarily create perma- 
nent relations ; the commended, moreover, still owned 
his land and never really held on a tenure of performing 
any service. 

y. The breach of the lyrd was never regarded as a breach of 
the condition on which a man held his land ; but was 
punished as a breach of the character of a free- 
man. 

d. The beriot to the last remained A GIFT FROM the dead 

MAN, excluding the idea of a breach in the continuity of 
allodial possession. 

e. There is no Idea of a doable ownersblp, of the tenant con- 

ditional, and of the lord reversionary, such as is found in 
the feudal theory and in the Roman emphyteusis. 
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CHAPTER II. 
ANGLO-NORMAN FEUDALISM. 

I. INTRODUCTION. 

The THIRD STAGE in the series of steps which mark the move- 
ment from the personal to the territorial organization was passed 
at the Norman Conquest when fendaUam was broavHt tun 
rrowD into England, and, after some important modifications, 
crushed down on the varying Saxon tenures till it ground them 
into uniformity. 

The result of this process was that the personal tie which had 
survived the feudal impulses of the later Saxon period, eottrely 
disappeared : — 

* Land * becomes the sacramental tie of all public relations ; 

1. ^The poor man depends on tbe rlcb, not as his chosen 

patron, but as tlie lord of tlie land be cultivates, the 

lord of the court to which he does suit and service, the 
leader whom he is bound to follow to the host ; 

2. * The administration of law depends on the peace of the 

land rather than that of the people. 

3. * Tbe Unff still calls himself the king of the nation, but he 

has added to his old title new and cumbersome obligations 
towards all classes of his subjects, as lord and patron, 
supreme landowner, the representative of all original, 
and the fountain of all derived, political right.' 

//. PROCESS OF CHANGE. 

This was slow and gradual ; no sudden legislative revolution 
swept over the land and annihilated all the ancient tenures substi- 
tuting new ones ; or at least we bave no evidence of sucb a con- 
vulsion, wbile tbere is strong evidence to tbe contrary. Take 
Bomesday, the great record, which was to establish the relations 
between the king and his landholders ; there is not a single service 
or payment reserved, except the pecuniary payments, the Danegeld, 
which had been rendered in the Anglo-Saxon age. If more land 
was brought into cultivation, more was paid ; if less, less. Domes- 

' StubU, CffHst. Hist. L 167. 
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day, which was to establish all the territorial rights of the crown, 
is entirely silent as to the feudal dves ana tenures. Later, 
moreover, when the oflcere of tbe axebeqner In tbe rel^n of 
Kenry IXX. wished to find some definite account of the establish- 
ment of the feudal tenures in order to facilitate the execution of 
their business, they were unable to do so ; nor was there any roll 
or record of the age of the Conqueror in existence except the 
Domesday survey. The autbor of tlie ' Bialogrns de Boaooarlo ' 
in Henry IPs time, though he fully expounded all the business of 
the Exchequer and the intricacies of the revenue, has stated no- 
thing definite concerning it and seems to argue that such docu- 
mentary evidence did not exist before his own time. The Uiferenee 
obviously is tbat tbere was no one written docninent testifying 
to tbe creation of military tenures ; and that they were really 
a development of customary usages : some gradually reduced into 
regularity by the decisions of the courts of justice, others by com- 
promise between the subject and the crown. 

The rendering of a military serviee in consequence of the 
possession of land held from the sovereign was the characteristic 
of the tbeynbood when it had assumed its later territorial aspect, 
and had to some extent put off its early purely personal relation to 
the king. 'Vruiiam retained tbis obligation when the same lands 
were handed over to his followers, and thus the land was liable to 
the same obligation in the time of William as it had been under 
Edward ; and in tbis way alone can the extraordinary fact be 
explained that Domesday makes no direct allusion to any military 
tenure. 

But at the same time the feudal tenure of land, the double- 
ownership (of the lord, reversionary ; of the vassal, conditional), 
was the only one that the Norman could understand. In their 
theory, the king was the supreme landlord, and every title issued 
from him originally, every such title being conditional and liable 
to forfeiture on breach of that condition. The Worman knipbt, 
therefore, who received lands to which was attached the obligation 
of military service, would imagine tbat be HELD tbem on tbe 
condition of performing military service, and that if he neglected 
to fulfil the condition he would forfeit his larid, not would lose it "as 
a punishment. The Bazon, on the other hand, who redeemed his 
lands from the Conqueror, would imagine tbat be still owned 
tbem as before with the old obligation of military service ; but 
the Worman lawyer would see in tbis redemption a forfeiture 
and a reyrant on tbe tenure of military service, with the liability 
to perform all the incidents of that tenure. 

The repeated confiscations and reyrants which followed, and 
which were generally confirmed by charters, tended to facilitate 
the growth of the theory by the increase of t^e Norman land- 
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owners ; while the Saxons, though they might not recogfnise their 
legal position, would be compelled to act up to it. 
Tbe steps of tills oban^e are tberefore four — 

1. The rranklsb system of tenure is assumed by the Nor- 

mans to be the only lawftal and reasonable one, and 
therefore is rradvalij- snbstitated for the Anglo-Saxon 
one by the Insensible proeess of enclosure; for the 

change being more one of theory at first than of fact, is 
not at first perceptible to the Anglo-Saxons. 

2. Revolts, executions, and confiscations remove a large 

number of Saxon proprietors, and tend to swell tbe 
numbers and Importance of tbose wbo bold bjr tbe 
feudal tbeory alone, diminishing the conservative party 
who held by the old custom, and leaving it so weak that 
its opposition is practically unfelt. 

3. Tbe uniform feudal tbeory tabes tbe plaoe entirely of 

tbe complicated Angrlo Baxon-tenures. ' The ' fifteen 
hundred tenants-in-chief of Domesday take the place of 
the countless landowners of Edward the Confessor ; ' and 
the loose unsystematic arrangements which had grown up 
in confusion of title, tenure, and jurisdiction, were replaced 
by systematic custom. 

4. Floating custom becomes defined into law. This did not 

take place till the reign of Kenry ZZ., when the organisa- 
tion and development of the Curia Ke^is and the judicial 
system as a whole exercised a hardening and defining 
tendency on the customary law which followed the Con- 
quest, and which varied in its details in every province. 
< Tbe ^ practice of recording decisions fflven by men 
wbo became In fact professional Judges, the discussion 
and sifting of points of law, the desire to attain to uni- 
formity of legal rules throughout the country,' which were 
all characteristic of this period, tended to simplify and 
consolidate the uncertainties of customary rules into a 
regular body of law, by which local custom was in general 
overridden. 
Therefore it is not till the time of Henry ZZ. that the feudal 
dues of particular tenures begin to be regularly defined 
and to become oppressive from their extensive character. 

* StubbSf Const. Hist. i. 259. 

■ Digby. Hut. of Rtal Prop, ch. L 
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///. THE REAL CHANGE. 
L Theory of Tenure. 

The real cban^e at the Norman Conquest which in the long 
run altered the entire territorial system was the development of the 
idea of Tennre. 

This theory, derived from the Roman emphyteusis, involved 
the idea of a doable ownersblp ; the ▼assal bold his land from 
his lord on the condition of performing some fixed service, the 
failure to perform which rendered him liable to forfeit the estate ; 
the lord had a reversionary IntOrest in the estate, which entered 
in at the death or forfeiture of his vassal, though in the former case 
the lord was bound to regrant the land to the vassal's heir on pay- 
ment of the customary relief. 

E.g. I. The Saxon vassal owned his land ; the Norman vassal 
bold it on some condition. 

2. The Saxon, therefore, was not liable to forfeiture. 

The Norman was. 

But still the Saxon would be punished for any crime, such as 
neglecting the fyrd, by the confiscation of his land. 

3. The Saxon was bound to render military service to the king, 

beeanse he owned land ; 
The Norman was bound to military service as the condition of 
his tenure. 

4. The Saxon lord had no rlirlite of ownership over his vassal's 

land; 
The Norman had a reversionary rl^bt. 

5. The Saxon berlot was a present from the dead man to his 

lord ; the heir succeeded by allodial right ; 
The Norman relief was a fee from the belr for a regrant of the 
estate. 

Tbe tie, moreover, between lord and vassal became much 
more stringent and solemn, and their duties towards one another 
became more carefully defined and more impossible to get rid of. 
This was owing to the introduction of the solemn ceremony of 



E.£^. In consequence of the giving and receiving of homage by 
vassal and lord ; 

I. The tenant acknowledged the lord as him of wbom be held 
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bis land ; to wbom be was bound to render salt anA 
service, and wbom be ^ras bound to follow to war. 

2. The lord, on the other hand, recognised the tenant as one 

wbom be was bound te proteot^ 

3. Both parties were only bonnd te tbelr respoetlve sbares 

of Ibe oontraet as lonr as tbe otber duly fbUUled bis 
parti 

This change, then, was NOT effected by any definite legislation. 
Norman men and ideas mixed with English, and modified or sap- 
planted them, the result being the Anglo-Norman feudal tenures. 

Before the Conquest datles had frequently been imposed on 
the holders of land, whether of a military or some other character. 
When the Conqueror regranted these lands he made, as a rule, no 
cban^e in the duties owed by the land, and so to the Saxon mind no 
change would seem to have been effected. 

But to the Norman lawyer, or even the Norman soldier, the 
duty owed by the land would seem tbe service by wblcb tbe 
land was bold of tbe blnr, and thus the feudal idea of tenure 
would be introduced. 

E,g. I. The duty imposed on every five hides of furnishing a 
fully armed man would become tenure of land by tbe 
service of providing a man*at-arms. 

2. The duty of attendance at the lord's courts would become 

tenure of land by suit and service. 

3. The not indissoluble relations between commended and lord 

and the consequent duty of military service attached to 
the former's land, would be transformed into the more 
permanent tie involved in the tenure or land by military 
service. 

The old Saxon personal relation between lord and man is thus 
merged in the relation of lord and tenant. 

//. Tenures, 

In consequence of the introduction of this definite legal theory 
of tenure, the old modes of holding land were tending to become 
species of tenures, and acquiring regular technical names. 

E,g. I. rranbalmol^n. ' Lands ^ held by religious bouses, 

which before the Conquest were always free from all 
temporal service except the trlnoda necessltas, are now 

* Digby, Hist 0/ Real Prop. ch. L 
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said to be held by the tenure called libera eleemo- 
SYNA (free alms or frankalmoign). It is, however, still 
regarded as free from all temporal dues, and the religious 
corporation is only bound to spiritual service.' 

2. Grand Beijeanty. ^ The^ servloes due to tlie klngr, which 

if rendered to one of less exalted rank would have been 
considered degrading to a freeman, were still in the time 
of Domesday rendered by the taini regis (king's 
thegns), but were no doubt becoming connected with the 
holding of land, and passing into the exalted tenure of 
MAGNUM SERVITIUM, or grand serjeanty. These lands 
could only be held from the king.' 

3. Xnlrbt Service. The landowner bound to the trlnoda 

neoeseltas becomes the tenant In obivalry (per mlll- 
tlam), bound to furnish a knight (miles), and holding his 
land on this condition. This tenure is not very general 
in Domesday, and the origin of it is very obscure ; it no 
doubt arose gradually, like the other feudal usages, and 
originated in tlie Bazon ouetom ot tlie connection of 
land and military serviee. The wording of the Domes- 
day survey seems to imply that there was not much 
difference in the amount of obligation imposed on the 
same land under the old custom and under the new, for 
the land is marked out into hides, not into knight's fees. 
This tenure probably arose first between the kinir and 
bis immediate tenants by confiscation and regrant, and 
was gradually extended. 

Where the land is held per militiam, every portion of it 
amounting to &ao annual value is called a knigbt's-fee, 
and is liable to the service of furnishing a knight. This 
division, therefore, into knight's-fees is evidently a 
RENTAL, not a territorial one. 

Xniffbt service was due to the king as lord of the land from 
his own immediate dependents ; but as Xing of Bnr- 
land it was also due to him from all the dependents of 
mesne lords to whom these mesne lords had made grants 
of land on this tenure. The tenure of knight-service in 
fact ONLY exists where military service is due to the 
KING ; and then carries with it the incidents of wardship 
and marriage to the immediate lord. But NO services ren- 
dered to tbe lord himself, of whatever kind, will constitute 
fcniirbt-service, or will convey to him the incidents of 
wardsbip and marriage. The knight-service, therefore, 

* Digby, Hut. o/RtalProp. ch. L 
C 
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of the Conquest is evidently fmunded on the old principle 
of the TRINODA NECESSITAS, and not on the true feudal 
principle. This is the real explanation of the oatli at 
0Alls1miir, 1086, which was intended to set a seal to this 
system when it was fairly advanced, and also of the 
RESERVATION OF ALLEGIANCE which invariably occurs 
in the oath of homage to a mesne lord. 



The grants of land and jurisdiction comprehended 
in the words mm and soo, which conveyed the nght of ser- 
vices in money, kind, and labour from all the landholders 
in the district, and imposed on them the duty of attending 
their lord's court instead of the hundred court, now were 
called niftaors (maneria), though no doubt iltUe €bMXL%9 
was made at first in the nature of the dues or services 
exacted. But the svbstltntloii of the Womuui leral 
ilieoiies for the Saxon would as usual result in the more 
exact definition of the &effal relattoa between the lord 
and the smaller landowners, greatly to the disadvantage 
of the latter in the long run. The lord would be held to 
stand in the same relation to the land of the district as 
the klav fills in relation to all the land of tlie kingdom. 
* All * rights over the land within the district which are not 
claimed by any individual are regarded as vested in the 
lord. The freeholders of land become his tenants ; he is 
not only lord of bis men, but he is lord of the land ; ' he 
is entitled to escheat on the failure of the tenant's heirs ; 
the rights of pasturage on waste enjoyed formerly of right 
by tenants become rights enjoyed by favour on the lord's 
waste, and are regarded as servitudes on the lord's 
dominion. 

I, Tenants, 

The tenants of a manor were divided into two classes, free and 
unfree. 



1. 

a. Kniffbts ; bound to military service to the king. 



p, Boeave tenants ; freemen bound to render other than mili- 
tary service, as money, produce, attendance at the lord's 
court, labour. These freemen therefore held on the tenure 

* Digby, I/ist ^Rwl Props ch. I. 
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of rendering such service. These serrloes were Used 
and certain, and no doubt the socager is the successor of 
the old allodial proprietor. They were freed from mili- 
tary serrioe, and were only liable to aids and reliefs, 
and not to the other feudal incidents. 

y. aurvaflre tenants ; these were freemen who held lands and 
tenements in towns by socage tenure. Originally this 
tenure was of villein socage, but the purchase of the 
llnna Imrffi by the borough was usually accompanied by 
a vrant of freedom from villein services, and the tene- 
ment was in consequence held on the sole tenure of 
payment of a share of the burragre rent. 

2. Unfree. 

The unfree tenants were employed on the lands retained by the 
lord. 

In Domesday there were three classes of unfree : 

a. The Villein Regrardant, who held plots of land to a con- 
siderable extent ; was not removable ; was bound to tbe 
soil and passed witb it ; and could not remove to another 
man's manor. This certain base tenure eventually passed 
into the customary tenure called copybold. This con- 
stituted villein socage, 

/3. Villein in grross » senrus ; a mere slave sold and trans- 
ferred from one lord to another without being attached to 
any land. This constituted pure villeinage. 

y. Cotarii (ootsetlee or bordarii) ; cottagers holding small 
plots of land. They tended to become merged in the 
villein regardant. 

//. Courts, 

I. Courts. — The most important part of a manor was its courts. 
In a liberty (a collection of several manors) or an bonour (a liberty 
escheated to the king) probably only one court was held, but met 
as the court of each separate manor, and not as the court of the 
liberty, for there was no separate organisation. These courts were 
three in number : 

a. Tbe Court Baron. — Every manor had a court-baron (the 
lineal successor of the townsbip court) which was the 
assembly of the freeholders in which by-laws were 
made, and other local business transacted. In this 
court the freeholders were at once suitors and judges, and 

c 2 
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hence the eoatlBiianoe of a eeitain nvmber of free- 
holders in the manor was neeessAir to the ooBtlnaanee 

of the court and the manor itself, for ' the court baron is 
the chief prop and pillar of the manor, which no sooner 
faileth than the manor falleth to the ground.' The pos- 
session of this court carried with it exemption from the 
HUNDRED COURT. It exercised civil JnrUdlctlon to 
some extent, and especially in all matters relating to the 
freehold lands within the manor. 

i3. The Court Customary. — This was the court in which the 
business of the viIleinage was despatched, and does not 
become of importance till the tenure of copyhold became 
general. It was the court in which the rights of copy- 
holders were decided, and in which all transfers of copy- 
hold land were transacted. 

7. Tbe Court &eet. — In all those manors which were directly 
descended from the Anglo-Saxon jurisdictions of sac and 
SOC, or which had obtained an express grant of criminal 
JURISDICTION cut out of the hundred, there was also a 
court leet. This carried with it exemption from the 
criminal jurisdiction of the hundred. If the lord had a 
grant of view of frankpledge as well, his tenants were 
excused from attending the SHERIFF'S TOURN. The court 
leet further dealt with all offences and nuisances, and 
regulated the price of provisions, especially bread and ale. 
It is the court of all the residents in the district, not 
merely of the tenants of the manor ; and a stranger 
passing through may be compelled to serve on the leet- 
jury, his presence in the district being deemed sufficient 
residence. 

Of these three courts, therefore, the COURT baron dealt Vith 
CIVIL cases, and excluded the civil jurisdiction of the hundred ; the 
court leet dealt with criminal cases, and excluded the criminal 
jurisdiction of the hundred, and might exclude the sheriff's 
TOURN if the lord had a grant of view of ftrankpledgre ; the COURT 
CUSTOMARY dealt solely with the affairs of the villeinage. 

KenrT' <Z., however, greatly diminished these rights by the 
judicial regulations of the Assises of Clarendon and Wortbampton, 
(q.v. NATIONAL COUNCIL, representation, SberiAi and 
Itinerant Justices, page 46), by which he entrusted his JUSTICES 
with the power of entering any of the manorial courts ; and also 
by allowing any man whose right to land was impugned, to have 
it decided directly in the curia regis instead of in the lord's 
court. 
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By these measures be destroyed one half tbe power of tlie 
vreat nobles by removing these exclusive rights of jurisdiction, 
which had enabled them to render themselves supreme among 
their dependants. 

2. Procedure. — * There * is no doubt that the same principles 
of procedure were used in these as in tbe popular courts ; the 
Juratores and Judices were there as well as in the shire and 
hundred ; oompurgration and ordeal ; lines for non-attendance ; 
the whole accumulation of ancient custom as well as Norman 
novelty.' 

V. FEUDAL INCIDENTS. 

Besides the duty of military service, various incidental rights 
and duties became attached to tne tenure per militiam, which 
became of great importance : 

1. Aids.— There were three regular aids : 

a. For ransoming the lord if he were taken captive. 

j3. For bniffbtlnflr the lord's eldest son. 

y. For marryinr the lord's eldest daughter. 

2. Reliefs. — The payment of a certain amount per bnlffbt'*- 
fee (which later was fixed at looLf.) on succession. 

3. Ousterlemains. — The payment of the balf-year's profits 

to the lord on the male ward attaining zx or the female ward X6, 

4. Premier seisins were an additional relief to be paid 
to the king by tenants-in-obief. 

5. Fines for ALIENATION.—Payments made to the king by 
tenants-in-obief alone for the right of alienation. 

6. Escheat. — The revertingr of the land to the lord on failure 
of tbe beirs of the tenant. 

7. Forfeiture. — The seixure of the land by the king or lord 
for treason or crime which involved corruption of blood, so that 
nothing could be inherited from or even through the forfeited one. 

^ 

8. Wardship. — The right of enjoying tbe profits of the lands 
without accounting for them until the ward is 21. 

9. Marriage. — The right of disposing of the female ward in 
marriage as soon as she is 14; of enjoying the revenue of her 

* Stubbs, Const. Hist. i. 400. 
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lands if she refuses, till she is 21 ; and of then withholding consent 
to her marriage at will. This right was, in the reign of Beory US., 
by an iniquitous construction of the clause in Magna Carta, em- 
tended to nuUe wMTds as well 

These rights, except primer seleln and fine on alienation, 

were enjoyed by the immediate lord of the tenant ; and of them 
the last two were infinitely the most important and oppressive. 



CHAPTER III. 
POLICY OF WILLIAM THE CONQUEROR. 

L INTRODUCTION. 

The feudalism which existed in France at the time of the 
Norman conquest of England was feudalism pnabed to its logical 
conclusion, and following entirely the centrifugal course which 
was inherent in its principles. 

The THEORY was that a vassal owed fealty to his immediate 
lord alone, and was bound by no tie to his lord's lord. Thus 
between the King of France and the Duke of Brittany there were 
the relations of lord and vassal ; and between the Duke of Brittany 
and his^ dependants there were the relations of lord and vassal ; 
but between tbe Xinr of France and tbe dependants of tbe 
Buke of Brittany tbere were no relations of tbis kind : — 

E.g. If the duke renounced his allegiance to the king, and went 
to war with him, the former's vassals would be bound 
to follow bim to battle and would fight against the king 
witbout any tbeory or penalty of treason in their 
view. 

It is obvious therefore that the result of this system was to 
establish in France a number of isolated powerful barons, who 
in theory were bound to the central authority by the ties of homage 
and allegiance, who owed suit and service to the king and were 
under his protection ; but who were practically independent of, 
in many cases might be more powerful than, and were often in 
open war against him. France was a confederacy bound by 
slifftat ties to a nominal head, who was after all but the equal, or 
perhaps the inferior in actual power, of many of its members. 

E.g. In later times, Kenry ZZ. of England as Duke of Aquitaine 



FRANK FEUDALISM, 23 

was theoretically the inferior and man of Philip of France ; 
while actually he owned more territory in France than his 
lord, and was frequently engaged in successful warfare 
with that lord. 

The eentral power was therefore reduced to a mere sliadow, 
and its influence and authority over the rest of the kingdom de- 
pended entirely on the ebaraeter of tbe klnv, who, if he were 
strong and high-spirited, might attain considerable importance by 
making the best use of his own position and the jealousies of the 
feudatories, or, if he were weak and cowardly, would be the puppet 
of the stronger and bolder spirits. 

This was the state of affairs in France ; and it was this kind of 
feudalism wUoli tbe Worman boat Intended or boped to estab- 
llsb In Bnrland 1 

E,g, They intended to carve out for themselves lar^e lordeblps 
for which they would do homage and fealty to William. 
Then retiring to their provinces, and conceding to him a 
nominal supremacy, they would become practically 
powerful independent princes, ruling their lands with 
unquestioned and unlimited sway, much as William had 
ruled Normandy, or the dukes of Aquitaine ruled their 
patrimony. 

William, however, was determined not to sink into a feudal 
roi faineant of the type of the later Carolingians and early Capets. 
He was determined to be Xinr of all Bnrland, that is, lord of the 
lowest as well as the highest, and not merely the nominal head of 
a number of practically independent feudatories. It was with tbis 
object therefore that he formed his policy, and it was in conse- 
quence of this that the attitude of tbe Worman fcingrs was dii- 
tinotlj* bostile towards feudalism. 

//. POLICY. 

DV'illiam's measures of repression and subjection directed 
against his turbulent followers ran on five distinct lines. 

A ClBilm to the Crown. 

He declined entirely to succeed to the Crown of England by 
the right of conquest as his followers wished and urged him to. 
On the contrary, he eiaimed to succeed as tbe beir of Sdward 
tbe Confessor, who, he alleged, had appointed him as the most 
fitting successor both in his lifetime and by will. Disregarding 
Harold, whom he treated as an usurper, he presented himself to the 
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trembling Witan in right of this recommendation and claimed to 
be elected. The principle, or rather elaborate llotlon, by which 
he claimed election being that as there was no fully qualified mem- 
ber of the royal house to succeed, the reigning monarch possessed 
the power of appointing a suitable person for the choice of the 
Witan. It is needless to add that no avob power had ever been 
recognised as residing in the monarch ; that in early times the 
fullest right of election had belonged to the Witan ; that the later 
theory of Anglo-Saxon succession limited this ftill rlrbt only by 
confining the choice among the members of the royal family ; and 
that in consequence, if the royal family failed, the right returned in 
all its original extent ; and that that right had been exercised in 
the case of Harold. 

iv^llliam, however, claimed to sneoeed as the beir of Bdward. 
The Witan bowed before the sword of the Conqueror, and the forms 
of election were gone through. 

The Importance of this elaborate fiction was Inoalcnlable to 
England : — 

William succeeded as rightful King of England kept out of his 

rights by the traitor Harold. 
Therefore he succeeded to all tbe rlrbts and duties of tbe 

Baxon fcinffs. 
Therefore, though all who resisted or had resisted him were 
rebels and liable to forfeiture, yet tbose wbo bad not 
fongrbt against blm and who acknowledged him as king 
were peaceful and law-abiding subjects whom it was his 
duty to protect. 
Therefore, though the lands of all rebels would be confiscated 
and used to reward his followers, yet there would be no 
groneral confiscation and redistribution of tbe land. 
Therefore the Normans would succeed to all the rights and 
duties of their Saxon predecessors (modified, of course, 
enormously by Norman custom) and the relations be- 
tween tbe UnflT and tbe realm would be unobanired. 
Therefore, finally, though feudalism and the feudal tenure (the 
only one the Normans could understand) would of neces- 
sity be introduced, it would not be the disinteiri'atingr 
feudalism of France, but the feudalism of later Saxon 
times, under which the king was not merely the supreme 
landlord but, also the lord of the whole race, and under 
which every man was bound to tbe binff, as against even 
his own lord, by the paramount duty of attending tbe 
tyrd, the militia for national defence, with the penalty of 
treason before his eyes in the event of neglecting to obey 
the summons. 
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/A Division of the Lands, 

It was necessary for William to reward his followers, who had 
assisted him solely with the prospect of booty, with lar^e grants 
of the lands which had been oonfisoatea after Hastings, and which 
were in a short time iwr^ely increased owing to the forfeitures 
which followed the various unsuccessful revolts, stirred up in all 
parts as soon as the Saxons had recovered from their panic, and as 
soon as their selfish leaders perceived the reality of the danger 
which they had brought on themselves by their jealousy of Harold. 
It was Impossible, and indeed it would have been dangreroas, 
not to make larre grrants of land to his principal followers ; and 
yet it was almost as dangerous to grant out large provinces to them 
which might enable them to establish themselves as powerful 
independent feudatories and override even the obligation of the 
fyrd. 

William therefore devised an intermediate course. Great 
estates were given to all the principal barons but, with a 
few exceptions (which had their origin in special circum- 
stances), they were scattered tlirongrb varions counties, 
so that there was no coherence or union between them, 
and there was no danger that an independent princedom 
might be consolidated out of them. Moreover, * an * in- 
subordinate baron whose strength lay in twelve different 
counties would have to rouse the suspicions and perhaps 
defy the arms of twelve powerftil sberilb (supported by 
the fyrd, the army of the shire) before he could draw his 
forces to a head. In his manorial courts, scattered and 
unconnected, he could set up no central tribunal, nor even 
force a new custom upon his tenants, nor could he attempt 
oppression on any extensive scale.' By this measure, 
therefore, the welfare of the people was secured and the 
central power guarded ttom the disintegrnttinff effects 
of feudalism. 

£,g, Odo of Sayeux, William's half-brother, received altogether 
439 manors ; but they were scattered through 17 counties. 

Robert of Mortain received 793 manors, scattered through 20 
counties. 

Sustace of Boulogne had fiefs in 12 counties. 

Kuffb of Avranobes in 21, besides his palatine earldom. 

Of the 41 great vassals enumerated m Domesday, all have 
estates in more than 6 counties. 

To complete the effects of this process, * very shortly after his 

^ Stubbs, Ccnst, Hist, i. 373. 
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coronation he appears to have allowed a ircnerAl redemp- 
tion of property- Proprietors submitted, paid a sum of 
money and received back their lands as fresh grants from 
the Conqueror. In addition to this, many of the smaller 
ttieima and free oeorle were too Inelrnllleaiit to be 
touched, and in many instances some fragment of their 
dead husband's property was given to the widows sad- 
dled frequently by some ignoble tenure. The result of this 
was that, even after the last Saxon revolt had been crushed 
out and the last Saxon forfeitures had been enforced, there 
remained a leaTon of Sazon landowners imbued with 
the old Saxon theories of royalty, and forming a osemi 
oonnterpolse to the turbulence and ambition of the Con- 
quest nobles. 

///. Government by Sheriffs. 

1. Tbe Slierifto : It was obviously wholly contrary to William's 
interest to commit the government of the country to the large 
landed proprietors of the Conquest, and thereby create most prob- 
ably the great hereditary jurisdictions of the continent which he 
was so anxious to avoid. He did not therefore establish a system 
of great earldoms, entrusting the management of the county or 
counties to a great hereditary baron. But he continued the Saxon 
system of rovemment by sberilTs ; who were royal officers en- 
tirely, who were intended to curb the barons by means of the army 
of the shire, and who were at first not hereditary officials but 
merely appointed for life. 

2. Tbe Palatinates : It is evident, however, that though 
interest would dictate some such form of government as a rule 
from the first ; yet ^ the ^ absolute neoessity of measures by which 
the disruptive tendency should be defeated only forced itself upon 
him by decrees.' 

At first, in fact, there are a small number of exceptions to the 
general rule which show that its full importance was not yet entirely 
realised. 

These were the earldoms, palatine or otherwise, created at the 
Conquest. In every case there was some reason to ac> 
count for such an exception, and the cases themselves 
were extremely rare. 

E.£^. 'UTiiliam 3Pitz-Osbem^ succeeds to the earldom of 
Herefordshire, which had been held by the Confessor's 
nephew Ralph. 

' llalpb Chiader has the earldom of East-Anglia ; and Bdwine 

^ Stubbs, Cfifuf, Hut, L 270. * Ibid* i. 360. 
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and Valtlieof retain until their fall some portion of the 
territory which they inherited with the same title. 

^ The three great earldoms of Cbester, Sbropslilre, and ITor- 
thumberland were created by the Conqueror out of the 
forfeited inheritance of Bdwine, Moroar, and Valtbeof, 
and may be regarded as continuing the line of the ancient 
magistracies. 

' Barli of Avranolies earl of Chester, Roarer of Montgomery 
earl of Shropshire, and Alberto earl of Worthamberland 
are the only persons who in Domesday hold the title of 
comes (earl) by virtue of English earldoms ; all the rest 
— ^William of Evreux, Robert of Eu, Robert of Mortain, 
Eustace of Boulogne, Alan of Brittany, and Robert of 
Meulan — were oomits simply, the first three of Norman, 
the latter three of French counties. 

' In some other cases the jurisdiction of the ealdorman was held 
by a bisliop who may have borne the title of earl, though 
the evidence on this point is not convincing : such was 
the position of Odo of Bayenx in Kent, of Valolier of 
Burbam, and perhaps of dosflrid of Coutanoes, the 
founder of the fortunes of the Mowbrays, in Northumber- 
land.' 

His first earls, therefore, William Fitz-Osbem and Ralph 
Guader, were merely the saccessors of tbe Saxons ; and no doubt 
some of the few Norman earldoms were created in this way before 
tbe need of watcbfblness was impressed on tbe kln^ by the 
plots and revolts of the Normans. 

The great majority, however, were owing to the necessi^ of 
national defence on the marches. For this purpose William 
established the great palatine earldoms Mn^ which the earls 
were endowed with the superiority of whole counties, so that all 
the landowners held feudally of them, in which they received the 
whole profits of the courts and exercised all the regalia or royal 
rights, nominated the sheriffs, held their councils, and acted as 
independent princes except in the owing of homage and fealty to 
the king.' 

E,g, The earldom of Cbester. The earl held as freely by his 
sword as the king held England by his crown. He was 
lord of all the land ; he had a regular court of feudal 
barons ; and the writs ran in his name. 

The earldom of Sbropsbire, which appears to have possessed 
all the rights of a palatinate, though not usually reckoned 
as one. 

» Stubbs, Const. Hist. i. 37X. 
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These two were intended to guard the Velsli marches and 
extend their territories at the expense of the Welsh. 

The palatinate of ButIibid, which was founded on the immunities 
granted by the Northumbrian kings, and was intended to 
act as a barrier against the Soots. The palatine earldom 
of Xont, which was intended to protect the frontier ex- 
posed to attack from Moardy. 

3. Tbo Conqaost 3Pamlllos : The wisdom of William's polioy 
of separatloii and centralisation is fiilly shown by the bUtory of 
the earldoms of the Conquest, which nearly all served almost 
immediately as centres of reTolt, and by the history of the families 
who owned them, who for centuries supplied the chief opponents 
of William and his successors, and leaders in all the civil wars. 
The oonsplracj* of tlie earls In 1074 sbowed the danger ; and 
from this time William created no more great jurisdictions, bvit 
made use of every opening afforded by the treason of their holders 
to ri^tber in the powers he had thus resigned. 

E.g, Roger the son of William 3Pits-Osbem was deprived of 
his earldom after the conspiracy of 1074. 

Ralph of Onader was similarly deprived at the same time. 
The daughter of Ralph, who had married the daughter of 
Roger Fitz-Osbem, was tne mother of Robert Beau- 
mont IIZ., Barl of Leicester, who was the soul of the 
great revolt against Henry II. in 1174. 

In 1083, Odo of Bayeux by his oppression and ambition for- 
feited the confidence of William, and was arrested and 
imprisoned. 

These three earldoms were retained by William, who 
did not re-appoint to them. Odo recovered his earldom 
oh William's death, but almost immediately finally lost it 
for his adherence to Robert. 

E.g, Borer Montgomery, of Shropshire, was concerned in the 
rebellion of Robert in 1076. His son, Robert de Be- 

lesme, supported the latter against William Rufus in 
1078. Finally, the treason of Robert de Belesme to 
Henry I. caused the extinction of the earldom of Shrop- 
shire. 

E.g, The first Barls of Chester, Barb and Blohard, re- 
mained unswervingly faithful to the Crown. But the 
dangerous importance of their position is shown by the 
anarchy of Stephen's reign, during which Bannlf of Chester 
fought definitely on no side, but rather fought * for his own 
hand,' made war and treated with both parties, like an 
independent prince. Suirb, his successor, was one of the 
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leaders of the rebellion of 1174. But the last of the 
family, Banulf, steadily supported John and Hubert de 
Burgh. On his death Chester was appropriated as a pro- 
vision for the king's eldest son. 
The palatinate of Barham supplied the powerful bishop Bnffli 
de Pntaet as one of the chiefs in the revolt of 1174. 
Like the earldom of Chester, it retained manj' of its 
cblef diaraeteristloa till the present day. Its separate 
jurlsdlotloii, in fact, was not transferred to the Crown till 
1836 by Act of Parliament, 6 Will. IV., c. 19. 

E.g. The earldom of Wortlinmberland, g^ ven by William Rufus 
to Robert Mowbray, the nephew and heir of OosfHd of 
Contanoes, was almost immediately forfeited for his adhe- 
sion to Robert. But the Mowbrays, in spite of this, founded 
a powerful baronial family in the north, which appears 
again and again in the civil wars on the side opposed to the 
king. Among these Mowbrays may be mentioned mni- 
liam, who was one of the guardians of the Charter, and 
one of those barons who clung to Louis in preference to 
Henry III. ; Jobn, one of the partisans of Thomas of 
Lancaster, who was hanged by Edward II. at York in 
1322 ; Tbomas, earl of Vottinrliam, one of the Lords 
Ordainers ; Thomas, earl Marslial, who was beheaded 
in 1405 for his share in Scrope's rebellion ; and, lastly, 
the Torkiet duke of Worfolk, John, who was slain at the 
second battle of St Albans, 1461. 

4. Benelloial Sesolts : But though these exoeptions to Wil- 
liam's policy were disastrous to his attempt to establish an abso- 
lute monarchy, they were in the long run highly beneficial to the 
liberties of the nation. 

He designed to be supreme kiny, limited neither by the con- 
stitutional obligations of the Anglo-Saxon monarchs nor by the 
privileges of a feudal baronage. 

The power and turbulence of the Conquest nobles compelled 
his sons to renounce to some extent this lofty position, and to seek 
in the support of the Saxons, and in promises of good and con- 
stitutional government, a defence for their thrones, endangered by 
Norman treachery and revolt. 

5. Sheriffdoms : But while guarding against the hereditary 
jurisdictions of the Continent, he failed to foresee the danger which 
lay in the perpetuation of hereditary sheriffdoms. On the 
principle of the hereditary Norman viscounties, the sheriffdoms 
tended to become hereditary, ^ and ^ with the worst consequences, 

^ Stttbbs, Const. Hist, i. 372. 
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for the English counties were much larger than the Norman baili- 
wicks, and the authority of the sheriff, when he was relieved from the 
company of the ealdorman, and was soon to lose that of the bishop, 
would have no check except the direct control of the king. If 
William perceived this, it was too late to prevent it entirely ; some 
of the sheriffdoms became hereditary, ana continued to be so long 
after the abuse had become constitutionally dangerous/ Tbe bls- 
tory of the sheriffs, thereforef is a record of the attempts 
made by Tarions fcinrs to limit their powers. 

E.g. Menrj I. removed the feudal barons from the sheriffdoms 
and substituted for them his oflcers of the Bzcheqaer, 
new men, bound to him by ties of interest and gratitude, 
and thrown naturally into opposition to the feudal barons. 

Under Stephen, however, who gave away to his followers all 
that he could, the barons reooTered the sheriffdoms. 

It was reserved for Benry IZ. to begin the struggle again by 
the judicial regulations of the Assizes of Clarendon and 
Northampton. 

(v. NATIONAL COUNCIL, representation, itinerant 
Justices and Sheriflii, p. 46.) 

h. The Oath at Salisbury. 

The seal was set to this feudal system established by William, 
at Salisbury in 1086, immediately after the Domesday survey had 
been completed. * Thither came all his witan and all the land- 
holders of substance in England whose vassals soever they were, 
and they all submitted to him and became his men and swore oaths 
of allegiance to him that they would be faithful to him against 

ALL OTHERS.' 

The object of this was that now the feudal tenure of land was 
fairly consolidated, a direct tie was provided between the king and 
all freeholders ' whioh ^ no inferior relation ezistinr between 
them and the mesne lords would Justify them in breakinir.* 

This was the most heavy blow dealt at the disruptive tendency 
of feudalism. It destroyed the great feature of the French system, 
that a vassal was bound to follow his lord even to war against the 
king, for such a proceeding would now constitute and be punished 

as TREASON. 

K, Amalgamation, 

William's general policy may be described as the amalgama- 
tion of the best in both systems, English and Norman. This 

* Stubbs, Const. Hist. i. 267. 
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was at once strictly in accordance with his double character as the 
heir of Edward and the duke of the Normans ; and was at the 
same time calculated to aid his policy of repression towards feudal- 
ism by using the Saxons as a counterpoise. Thus — 

1. SeTenue. He retained the royal estates ; reimposed and 

doubled the Baneyeld; introduced the Norman feudal 
dues. 

2. Army. He retained the lyrd ; introduced knight service ; 

and made use of mercenaries. 

3. Judicatare. He retained the local courts and the local 

machinery ; but he removed tbe bisbop from the shire 
court, and brought it into more direct connexion with the 
central power by introducing the Norman barons, and 
by placing a Norman justiciar at the head of the judicial 
system. He also introduced the ordeal by battle. He 
retained, and greatly developed, the police responsibility 
of collective frank pledge. He introduced recognition 
by sworn inquest. 

4. Wltan. The Wltan retained very much of its old constitu- 

tion and functions, but its rights were greatly limited by 
the power of the king and the carelessness of the nobles. 

It is evident, therefore, that in the bibber brancbes of the 
administrative, and institutionally, Worman machinery and institu- 
tions took tbe place of Saxon as a rule ; 

And that the lower brancbes for the most part remained 
uncban^ed, though modified and invigorated by contact and con- 
solidation with the new Norman ideas. 

And this was natural ; for the higher parts of the system 
would be those which would have most prominence, and those with 
which the Normans would have most to do; and in these the 
Norman system was immeasurably stronger than the Saxon. The 
lower branches and the local liberties, would affect more the Saxons, 
and their real importance would not be thoroughly perceived, or 
would be viewed solely as calculated to form a barrier against the 
influence of feudalism, while at the same time the Worman system 
was extremely weak in, if not entirely destitute of, lower institu- 
tions, and thus it was impossible wholly to supersede the Saxon 
local system. 

///. r//£ REAL CHANGE. 

The real obanre effected by the Norman Conquest falls under 
FOUR heads : — 

I. Tbe introduction of tbe feudal tenure of land (v. Anglo- 
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Norman Feudalism) which was gradual and at first hardly 
realised by the Saxons, who found themselves bound by 
new ties before they knew that they held their lands on a 
new tenure, and was produced by usage and the introduc- 
tion of new men and new ideas, not by any direct legisla- 
tion. 

II. Tbe separation of Chnroli and State, which was effected 

by the enactment ' that the bishops and archdeacons are 
no longer to hold pleas in the hundred court, but to bave 
courts of their own ; to try causes by canonical, not by 
customary law, and to allow no spiritual cases to come 
before laymen as judges. In case of contumacy, the 
offender may be excommunicated, and the king and sheriff 
will enforce the punishment. In the same way laymen 
are forbidden to interfere in spiritual cases.' 

The result of this measure was to separate the Cburcli off 
from the State and render it an independent corporation 
outside the Common Law. Under lJirilliam*s vigorous 
rule and &anfrano's conciliatory influence the Churcli 
was merely an estate of the realm, independent, it is 
true, of the law, but wholly subject to the king's will. 
Under the weaker hands of his successors the Bildebran- 
dine theory of Church government triumphed to a great 
extent over the temporal power. 

III. The Vorest &aws. The forests originally were probably 

the unenclosed woodlands which had been part of the 
folcland and became royal demesne under the feudalising 
tendencies of the later Saxon period. 
The first forest law is that of Cnut. 

1. * I will that every man be worthy of his hunting in wood and 

field on his own estate. And let every man abstain from 
his hunting : look, wherever I will that it should be freed, 
under full penalty.' 

2. lirilliam the Conqueror enclosed and greatly enlarged these 

ancient woodlands as hunting grounds. More than sixty 
churches were levelled in order to make the great Wew 
Vorest. The forest laws, a code of great barbarity, were 
established for their regulation. Poaching was punished 
by blinding, and all strange dogs were caught and muti- 
lated in the foot. The cruelty of the forest laws, however, 
was mainly due to Benry Z., who added regulations of 
the most bloody ferocity. 

3. liniliam Bulhs and Benry z. both agreed to surrender the 
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forests on their accession as the price of help from the 
English against the Normans. But as soon as they found 
themselves safe, forgot or repudiated the promise. Henry, 
moreover, added largely to the forests. 

4. Stephen similarly promised to surrender the forests of 

Henry, retaining those of the two Williams, but this 
promise does not seem to have been kept. 

5. Bialorns de Soaooaiic, I. it. * The forest law which regu- 

lates the punishment (pecuniary or corporal) or acquittal 
of offenders against it, is onteide tbe oonimon law and 
depends solely on the absolute will of the king or of his 
deputy specisdly appointed.' 

The forests were not visited by the ordinary judges, but by a 
special commUsloii of officers specially appointed. They 
had oovru of tbelr own, independent of the shire-courts, 
and aU who were bound to attend tl&e sbire-eourt were 
bound to attend the forest-eonrts« They were presided 
over by a master-forester urbo "was Independent even 
of tbe %t%9X Justiciar. 

6. Benry IZ. issued the first forest code. The Assise of 

IRToodstock, 1184. 

C. I. * Transgrressions against the forest laws shall be punisbed 
as in the days of Henry I. 

C. 2. * Wo one shall have bows, arrows, dogs or harriers in his 
forests without the king's license. 

C. 3. * iRTaste of vert or venison is strictly forbidden. 

C. 8. ' If the woods are illegally destroyed, the king's forester 
in charge must answer for it with his life. 

C. 9. ' cnerks are forbidden to hunt, and if they do so are to 
be immediately arrested. 

C. II. ' AU wbo are bound to attend tbe sblre court shall 
attend the forest court to be ready to answer for any 
offences against the forest law. In the event of not 
doing so they shall be at the king's mercy. 

C. 12. * After the first and second offence sure pledges of good 
conduct shall be required. But the third offence the 
offender shall answer for with his life. 

C. 13. 'All above 12 years old who reside within the forests, 
including clerks who hold lay fiefs, shall take the oath to 
the forest peace. 
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C. 14. * Wherever the king's beasts of the chase roam, mMitiflli 
are to ba mutilated in the claw to prevent them hunting. 

C. 16. ^virlit lumtlnff in the forests is forbidden under 
penalty of a fine and imprisonment for a year. No inter- 
ference shall be offered to the beasts in the king's or his 
ancestors' forests under the same penalty.' 

The punishments under this code are milder than those usual 
under Henry I.; but the law was enfereed with even 
greater rlffonr. The constant interference and irrespon- 
sible position of *the ofHcers, and the inooiiTeiiienoe of 
the regulation requiring all to attend the forest courts 
caused the forest administration to be regarded with 
great hatred. 

7. In spite of this, Siebard and Jobn established some new 

forests, and these were the most offenslTo afforestations 

of all, for the ideas and rights of property had become 
more definitely established, and the rising spirit of liberty 
revolted against any extension of this separate and cruel 
jurisdiction. 

8. The kings seem to have clung to the forests not only for the 

mere pleasure of hunting, but also because this jurisdic- 
tion being the mere emanation of their will, they ap- 
peared in a more exalted position to their subjects 
than when bound and limited by the constitutional restric- 
tions of the conmion law. It is not strange, therefore, 
that the party of Ubertj' were anxious to limit these ex- 
cessive powers within the bounds of law as much as 
possible. 

E.g, Mama Carta. — C. 44. 'Vo one is to be compelled to 
attend the forest courts unless he lives in a forest or is 
concerned in a suit,' thus repealing C. 1 1 of the Assize of 
Woodstock. 

• 

C. 47. ' All forests afforested in John's reign are to be disaf- 
forested ; all rivers placed in fence are to be thrown 
open. 

C. 48. ' All abuses with regard to the forests are to be in- 
quired into by a jury of 12 leyal men elected in the 
county court, and abolished forthwith.' 

These clauses, however, were omitted with the constitutional 
clauses in the charters at first issued in Henry III.'s name. This 
omission was rectified in 11 17 by the issue of the 7orest charter 
of Benry IZZ. 
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C. I. 'All forests created slnoe Benry ZX. are to be disaf- 
forested. 

C* 2. *' Men living without the forests shall not be required 
to attend the forest courts unless they are concerned 
In a suit or are sureties for any offender. 

C. 3. ' The forests of Richard and John are to be dis- 
afforested. 

C. 4. * Private owners of vert in the forests shall possess it as at 
the accession of Benry ZZ. • 

C. 5. ' The visitation of the forests shall be conducted as it 
was at the accession of Benry ZZ. 

C. 6. * An inquiry shall be held every three years by the testi- 
mony of legal men for the mutilation of mastiffs kept in 
the forests ; but only in places where this was done at the 
accession of Benry ZZ. 

C. 10. 'A heavy flnct imprisonmentt or exile, is substituted 
for the old penalty of mutilation or death for poach- 
ing. 

C. 12, 13. * Every free man may have in his forests or on his 
land in the king's forests, a mill, fishpond, marl pit, &c., 
and may keep hawks, sparrowhawks, &c. 

C. 15. * Outlaws on account of the forest laws from Henry 11. 
to Henry III. can make their peace and find security for 
good conduct. 

C. 16. * The regular verderers and the master alone shall have 
jurisdiction with regard to offences again vert and 
venison.' 

By this Charter, therefore, the most offensive clauses of 
THE Assize of Woodstock are repealed, and the abuses 
which have sprung up since the accession of Henry II. are 
remedied. 

9. These laws, however, were not well kept, for in 1258 the 

barons complained in the Provisions of Oxford that il- 
legal forests existed, and demanded that they should be 
disafforested. 

10. The forest rights, however, were too Taluable to be wholly 

given up ; and though the severity of the law was miti- 
gated, and though the policy of granting out the rights of 
enclosing a chase or park to 5ie nobles tended to di- 

D 2 
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minish the opposition of the nobles, yet the anomalous 
law remained hateful to the great body of the people, and 
the arbitrary extension of the forests during the period of 
his arbitrary government without a parliament * assisted* 
in placing our ilrst Cliarles on the scaffold.' 

IV. The ffeneral modilloation and deTelopment of tbe 
national cliaraetor. * The ' change of administrators 
brought with it necessarily a el&anre of oastom. Nor- 
mans replaced Saxons, and it was inevitable that Worman 
Ideas should replace Saxon theories. The amalgamation 
of titles produced an importation of new principles and 
possibly of new ftinotions, for the Norman count and 
viscount had not exactly the same customs as the earls 
and sheriffs.' 

Wew names and new forms were introduced everywhere, and 
a great dianre in legal and constitutional pbraseologry 
and teets necessarily followed. The changes which take 
place in the state have their resulting analogies in every 
village. 

Moreover, the Norman Conquest dragged England 'into' the 
general network of the spiritual and temporal politics 
of the world, rousing her thereby to a consciousness of 
unsuspected undeveloped powers ; it gave a new direction 
to her energies, it widened and consolidated her sym- 
pathies ; it trained her gradually to loyalty and patriot- 
ism ; and in the process of time it imparted so much 
and CAST away so much * that when the conquerors and 
conquered united as one nation, they formed something 
different to what either the Normans or the Saxons had 
been, though there were strong resemblances to both. 



CHAPTER IV. 
NATIONAL COUNCIL, 

I. ANGLO-SAXON. 



I. Under the beptarcliic divisions there was no unity but that 
of the Church. The only national councils were the ecclesiastical. 
Baeb kingdom had its own Wltan, and the deliberations of the 
kings were assemblies of ambassadors merely. It was only when 

* Palgrave, Norm. Conq. * Stubbs, Const. Hist. i. 269. 

* Stubbs, Const. Hist. L azC. 
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Wessex annexed the rest of Bnyland that a true NATIONAL 
COUNCIL exists. It was therefore a consequence of royalty, and 
differs from the councils of the smaller kingdoms in not including 
the people. The kindly tbeory has increased with its power, 
and has depressed the ancient democratic institutions. 

2. The MEMBERS are the royal family, the bishops, the chief 
men of the kingdom, and the king's thegns ; the qualification 
being wisdom solely. 

3. Its RIGHTS : 

a. Legislation, taxation, grant and transfer of folcland, deter- 
mination of war and peace, required its counsel and con- 
sent. It was a court of final appeal and first instance. 

0. It had the right of electing the king : but its choice was 

limited to the best qualified person in close relationship 
to the last sovereign. The case of Barold IZ. is excep- 
tional, there being no member of the royal family duly 
qualified. 

y. It seems to have had the right of deposition : the two best 
instances are Alcred of Wortbombrla and Slrebert of 
"Wessex, both of whom are recorded to have been regu- 
larly deposed by their Witan. The case of Btbelred was 
in too revolutionary times to be of much value. 

Though in theory the rl^bts of the Witan were enormous, 
yet they practically availed little against the royal will, for the 
king could always command a majority by packing the house with 
king's thegns. 

//. ANGLO-NORMAN. 

1. Tenure by barony now became the qnallfloatlon for 
membership, though the bishops still sat in right of wisdom and 
the king had the power of summoning learned lawyers, or 
forel§rner0, who were not barons. It assembled three times a 
year when the king personally dispensed justice. 

2. Its MEMBERS were theoretically all the landowners, but 
practically the archbishops, bishops, abbots, earls, barons, knights^ 
who were all in reality tenants in barony. 

3. Its RIGHTS were legally the same as those of the "Wltan, 
but practically were limited by the fclnr's power. 

a. Its legrlslatlve and taxatlve authority was probably merely 
formal. 
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p. Its Jadlcial functions are well attested : 

£,^, Earls VaMbeof and Rover condemned, 1076. Bisliop 
of Bnrbam tried 1088. ^niliam of Bn condemned at 
Salisbury, 1096. Robert de Beleeme accused of treason 
by Henry I., 1 102. 

Also in oiTll business : 

£.£". A suit between the eburcbes of Tork and ^n^orcester 
decided by council at Pedreda under William I. Quarrel 
between bisbops of &landair and St. BaTid's similarly 
arranged under Henry I. Prooeedinse of Stepben 
against the blebops in the most formal way in the 
national assembly. 

y. Vominations and eleetions of bishops were conducted in 
it till Henry I. surrendered the former right, when the 
latter was still conducted in the national council. 

d. Right of eleottnr the king was also retained : 

£.£^, The elections of William XL, Henry I., Stephen, Maud. 
The acceptance of Henry II. and rejection of Stephen's 
heir. 

4. In many instances when the king holds his court at West- 
minster, the arobbUbop celebrates bis conncll in the same city ; 
this custom formed a precedent for the coincident summoning of 
Parliament and CoiiTocatioii later : it was thus easy to get the 
consent of both Church and State to ecclesiastical matters, while 
the frequent union of legrislatiTe and arcbiepisoopai powers 
added also the papal authority and consent : 

E.g-, Benry Z.'8 ratification of the canons of 1127 in a church 
council, presided over by the archiepiscopal legate. 

///. HENRY II. 

I. Its COMPOSITION now became that of a perfect feudal court, 
in which the sole qualification was tenure by barony ; for the Con- 
stitutions of Clarendon had swept away all traces of the old 
qualification of wisdom by declaring that the bisbops sat in rigrbt 
of barony. 

It had three forms : 

a. Ordinary : the magnates and great officers. 
/3. Bztraordinary : all the tenants-in-chief. 

E,g. The councils in which Henry decided the quarrel be- 
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tween Castile and Navarre ; issued the Assize of Claren- 
don ; determined on the resumption of lands ; discussed 
the marriage of his daughter. 

y. Tbeorettc : all the landowners. 

E.g. When the whole nation assembled in arms in 1086 and 
1 1 16. Or when the military levies were called out in 
1 1 55 for the siege of Bridgnorth, or for the expedition to 
Normandy in 1177. Or when the sliire-ooiirts were 
consalted on taxation. 

Later, when the representative theory was in full play, this tbird 
form became tbe regular eonstitatioii of the council. 

Its members were therefore the same as in the xrorman period, 
though greater prominence is given to the minor tenants-in-chief. 

2. Writs of Summons originated in the proceedings of the 
Bzcbequer. The king's debtors were summoned to the sessions 
by a special summons. A general summons was issued to call 
the shire-courts together to meet the justices. 

Similarly those barons who dealt directly with the king in 
military, fiscal, and legal matters were summoned specially to the 
national council. Those tenants-ln-cblef who acted through the 
sberlir received through him a general summons. 

Henry II. made use of these writs of summons to limit the 
numbers of the council. 

The earliest record of the existence of these two modes of 
summons is the account of the Insalt offered to Becket at Nor- 
thampton, 1 164, by sending him a general summons to the council 
instead of the special one to which he was entitled. 

3. Its BUSINESS was much as before, but its formal consent 
was becoming more real. 

a. In every public matter the nation was consulted : 

E.g. Peace and war ; alliances ; royal marriages ; arbitration 
between foreign powers ; &c. 

/3. Aegrlslatlon was generally issued by the advice and consent 
of the council. The Assises of the reign, by which so many im- 
portant innovations were effected, are all, except the Assize of 
Arms, issued formally per oonslllam et assensum arcblepisco- 
poranif eplscopomm et baronumv oomltum et noblllum 
AnflrllsB. 

y. Taxation. There is no formal ffrant or discussion till 

the end of the reign of Jtlcbard. Therefore the tax was probably 
imposed by the king with the formal consent of the council, though 
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indiTiaaau might oliiject to it and refuse to allow its collection 
on their lands : 

E.g, ArobbUliop Theobald's denunciation of the scutage of 
1 1 50. 8. Tbomas's refusal to agree to Henry's manipula- 
tion of the Danegeld, 1 163. 8. Bavli of Sinooln's refusal 
to furnish money for Richard's French war, grounded on 
the immunities of his church, 11 94. ArobbUliop Ctoof- 
frey'tf refusal to allow the carucage to be collected on his 
estate 1201, 1207. 

h, Judlolal. The king sat in person to determine the com- 
plaints of his people with the advice of his judges, bishops, and 
council. 

ly. MAGNA CARTA. 

1. Constitution. Archbishops, bishops, abbots, earls, greater 

barons to be summoned by a special writ ; 

Minor tenants-in-chief to be summoned by a greneral writ ad- 
dressed to them through the sheriff ; 

Vorty days' notice will be given in the writ ; 

The oaase of summons and place of assembly shall be stated 
in the writ ; 

On the day of meeting the eonsent of those present shall bind 
the absent. M.C. 14. 

As regards the constitution of the council, Magna Carta merely 
recognises the established system and the theory of summons. It 
is obvious that this clause was drawn by barons who did not per- 
ceiTO the changre which was approaching and which had already 
given a siyn that it was about to make itself felt. 

In 1213 a regrular representatlTe council met at 8. Albans ; 
and in the same year the king summoned four discreet knights 
from each shire to discuss the national business at Oxford. 

It is therefore obvious that in the constitution of the national 
council Maffna Carta was behind its time. 

2. Rights, a. Wo aid or scutaire shall be imposed on the 

kingdom without the common assent of the realm ; saving 
always the three customary aids : for the king's ransom ; 
for marrying his eldest daughter ; for making his eldest 
son a kniffht; and these three shall be exacted at a 
reasonable rate. M.C. 12. 

The theory, however, that a vote of the national council bound 
the realm, paled before the growing representative principle, and 
it was usual to supplement the consent of the council by the con- 
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sent of the shire-courts. Individual oonaent in taxation was 
not yet rendered unnecesftary. 

/3. The national council in otlier matters was taking a more 
real share, and this reality was increased during the 
minority of Henry III. 

y. REPRESENTATION. 

In order to turn the feudal court of peers, constituted by Magna 
Carta, into a concentration of local maobinery and an assembly 
of estates, the representation of all classes of the people was neces- 
sary. 

I. Representation is intimately bound up in Teutonic politics ; 
for HUCBALD writing in the middle of the loth century of the 
Saxons in the 8th, says that their constitution was as follows : — 

1. A local arrangement into pagri presided over by principes. 

2. Tbree orders : Edlingi, Frilingi, Lassi. 

3. Once a year 12 men irere elected from eacb order in 

eacb pagrus, who assembled in Mid-Saxony at Marklo, 
near the Weser, and held a common council for national 
business. 

II. Anglo-Saxon. I. THE TiTHiNG. The capital pledge had 
the duty of representing his tithing in the local courts. 

2. The local courts. 

a. Tbe sbiremoot was a model parliament. For it was 
attended by the representatives of all classes, by the 

archbishops, bishops, abbots, earls, thegns, the represen- 
tatives, or 12 legal men of the hundred ; and the repre- 
sentatives, or reeve and 4 men of each borough. The 
attendance of the representatives of the hundreds and 
boroughs proves it to be a concentration of local ma- 
cbinery, while the presence of representatives of all 
classes makes it an assembly of estates. 

The Witan, on the other hand, stopped short at the thegns, 
omitting the representatives of the boroughs and shires. 
It is, therefore, the type of the House of Lords, as the 
shiremoot is of the two Houses of Lords and Commons. 

The history of Parliament, therefore, in early times, is the sub- 
stitution in the national council of the constitution of 
the shiremoot for the constitution of the Witan. 

p, Tbe bundred court was attended by the lords of lands 
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within the hundred, or their stewards representing them, 
and by the parish priest, reeve and 4 men of each town- 
ship. This court was, therefore, on a smaller scale, a 
conoentratlon of local mactalnery and an assembly of 
estates. 

3. The executive committees of shire and hundred. 

The laws of Btbelred prescribed * let pleas be held in each 
wapentake, and let the 12 senior merns go out and the reeve with 
them, and swear on the halidome which shall be put into their 
hands, that they will accuse no innocent man and conceal no 
guilty one.' 

There was also a similar representative committee for the shire 
court. 

These committees contained the yerm of tbe Juries of the 
shire and hundred. 

III. Juries. Anfflo-Worman. — The Normans introduced into 
England an innovation derived directly from the Frank capi- 
tularies. This was reeogrnition by sworn inquest first used in 
England under William I., for the 12 senior thegns of Ethelred are 
not a complete jury. 

It was first employed in England when William ordered that 
12 kniffbts should be elected in each county court, from whose 
sworn depositions the ancient customs of the country should be 
drawn up. 

Bomesday Survey. The lords of lands, the 12 legal men of 
the hundred, the reeve, priest, and 4 legal men of the township are 
sworn to declare the truth, and are thus constituted a Jury of 
recognition, from whose sworn deposition of fact the great land 
register is drawn up. 

Fiscal recogrnitions are conducted in this way under ^RTilliam 
Sufus and Benry I. 

1106. Henry I. commissions 5 barons to ascertain the customs 
of the Church of York by the oatb of 12 men. 

IV. Juries. Benry JK.—* HENRY II.* first thoroughly or- 
ganised the jury system and applied it to every description of 
business, legal and financial. He expanded and consolidated it 
so much that he was not unnaturally regarded as the founder of it 
in its English character. It became a resource open to every 
suitor.' To some it seemed an expedient of tyranny; to the 
lawyers of the time a boon conferred by royal benevolence on the 
people. 

I. Legal, a. Oiril matters. The ordinance of the Grand 

^ Stubbs, Const. Hist. i. 6x4. 
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Assize allowed the person whose posseision of land 

was impugned, to make choice of the old practice of trial 
by battle and the examination of his right by a jury of 12 
ftwom witnesses selected from people of the vicinity by 
4 sworn knights, summoned for that purpose by the 
sheriff acting under royal writ. 

The Constitutions of Clarendon, c. ix. : * If a quarrel 
arise between a layman and a clerk, whether any tene- 
ment is held by clerloal or lay tenure, the strife shall 
be terminated by a recognition of 12 le^al men before 
the king's justiciar.' 

The Assize of Northampton, c. iv. : * And if the lord deny 
to the dead man's beir seisin of the dead man's estate 
when he claims it, the right of the matter shaU be tried 
before the justices by a reoornition of 12 loffal men ; ' 
o. ▼. * The justices also shall make recognition of dis- 
seisins upon the assize.' 

From these three were developed the Assizes of Darrein Pre- 
sentment, Mort d'ancester, and Wovel Oisseisin, 
which were merely the writs issued by the clerks of the 
Curia Regis on petition of the aggrieved party, which 
empowered the sheriff to empanel a Jury of the vicinity 
to decide whether the land was held in clerical or lay 
tenure ; or whether seisin was unjustly refused to the 
heir ; or whether a man had been wrongfully ousted 
from his land. 

Out of these recognitions arose the trial by jury. The steps 
are : — 

a. At first the jurors are merely witnesses of the fact ; 

/3. As business increases, they are under Edward I. afforced 
by the addition of people better acquainted with the 
matter ; 

y. The two are separated. The original Jury tries the case 
from the evidence supplied by the afforced witnesses. 

B. Criminal matters. The CONSTITUTIONS OF CLARENDON, 
c. vi. : ' Accusations can only be brought against laymen 
by good and true men in the presence of the bishop. If 
the defendants are such that no one dare accuse them, 
the bishop shall request the sheriff and the sheriff shall 
make recognition by the oath of 12 men of the vicinity 
before the bishop.' 

This is the ^erm of the prand Jury of presentment in criminal 
matters. This, however, only affected the spiritual courts 



44 SATIONAL COLWCIL. 

and in particular cases. The grand jury was really a 
pmMie proseovwr, whose duty it was to present at the 
shire court all of notorious bad reputation. 
The Assize of Clarendon. C i. * Inquest is to be made 
through each county and hundred, by la men of ttie 
li«odr«d mmO. %. amb of Vbm towasblp by their oath that 
they will speak the truth whether there be any who are 
by public repute accounted robbers, murderers, thieves, 
or companions of such. And the JvsUees shall hold the 
inquiry. 

C. 2. *And if any such be founds they shall be sent to the 
ordeal bjr wator.' 

The Jkaslso of OUwoadoB thus established and defined the 
ffimnil Jury of prosoatn&eDt in criminal cases, which was to work 
under the eye of the itinerant justices for the preservation of order. 
It was reduced to a moie definite form and receives a more dis- 
tinctly representative character in the amIxo of Vomuunpton 
and the Artlelos of VIsitattoB issued by Hubert Walter for the 
direction of the itinerant justices in 1 194, and commonly known as 
the 'iter' of 119«. 

The Assize of Northampton. C. i. * If any man is con- 
victed ' of various crimes ' by the oath of &a knlffbts of 
the hundred, or if there are no knights present, of la freo 
local men, and by the oath of % men from each town in 
the hundred, let him be sent to the ordeal of water, and 
if he fails be mutilated of a foot.' 
The * Iter ' of 1194. * First, 4 knlffbts are to be elected from 
the whole county court, who shall choose on oath a le^al 
kniffHts of each himdred or wapentake; these 2 shall 
co-opt on oath XO kniffbts from each hundred, or, 
wapentake, or if knights fail, legal and free men, that the 
12 may act as the fraud Jury of tbe bundred in all 
matters. 
This Jury was at first judge and witnesses, and gradually by 
process of alTorcement underwent the same change as the civil 
jury. 

When the Lateran Council of 12 15 abolished the ordeal, a 
petty Jury of 12 men was employed to try the case again, or 
traverse the verdict of the grand jury, as a substitute for the 
ordeal. 

2. Financial. The Assize of Arms. E,g. * The judges shall 
make a reoornition by the oatb of the le^al kniffbts or 
other free and legal men of the hundreds and boroughs, 
as many as they shall think necessary ... in order to 
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find out exactly all in the hundreds, boroughs, neigh- 
bourhoods, wbo liave 16 marks Talue of movables or 
rent, and likewise all who have &o marks,' in order that 
their liability being thus declared they may be enjoined to 
provide themselves with statutory arms. 

The Saladin Tithe. C. 2. * And if any one in the opinion of 
those present at the collection (i>. a jury of one templar, 
one hospitaller, an officer and clerk of the kin^, an officer 
and clerk of the baron, and a clerk of the bishop) shall 
give less than he ought, « or 6 le^al men shall be elected 
from the parish who shall declare on oath the amoant 
the defaulter ought to have given.' 

The Carucage, i 198. Soy. Boveden, ZV. 46. < In that year 
Richard took from each caraoate live sbUlinffs. For 
the collection he sent into each county a clerk and a 
knight, who were to act with the sheriff and legal men 
elected for the purpose, and sworn to act faithfully. These 
were to summon the steward of each lord, the lord or 
batiur of each town, with the reeve and four legral men 
of the town and two le^al knlfflits from each hundred,' 
who are to act as a Jarjr of assessment. 

3. General. These instances pave the way for the use of a 
ury in more general matters : 

12 13. Writ of Summons. * Let the soldiers of your bailiwick 
summoned to Ozfiord be with us armed in iifteen days 
from All Saints' Day. And send four discreet men from 
your country to discuss with us the business of the king- 
dom.' 

This is the first writ in which the four discreet men appear as 
representatives ; the first instance of the snmmoninir of 
the sbire conrt to the national council by means of the 
representative machinery already used in national business. 
Unfortunately, however, we do not know if tbis conncil 
ever met. 

121 5. Inquiry into evil customs. * The king to his sheriffs 
&c., greeting. Ye know that peace ... has been con- 
cluded between us and our barons, &c. . . . We order that 
twelve kniflrbts, elected in the first county court held after 
you have received these letters, shall inquire on oatb 
into tbe evil onstoms ... as stated as the charter. 

This letter was issued after the signing of Magna Carta for an 
inquiry into the abuses to be remedied. 

The principle of representation is thus thoroughly working 
in local and national business. While the Mter' of 11 94 
and the inquest of 121 5, coupled with the election of 
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coroners presented in the * iter/ shows that the prtiicipl« 
of eleotton was also well understood. 
It is only necessary to eonoentrate the local machinery by 
means of elected representatives to change the feudal 
court of Magna Carta into a Parliament. 

V. lUaerant Justices and SberUTs. The linlL between the 
lecal eenrts and the Oaria Rests, which tended to nattonaUse 

and centralise the kingdom, while at the same time bringing the 
local machinery into close connection with the central power, was 
the olronlts of tbe itinerant Justices. 

These oircnits were originally mainly financial, conducted 
by the Bjccbequer ottoers to substitute a more decided assessment 
of taxation for the defective Domesday rating. 

Under Benry ZZ. they assumed a more distinctly Judieiai 
aspect and were made use of at once for judicial and financial 
business. Moreover, the powers of the justices were considerably 
increased. They replaced the sberilb as presidents of the shire 
courts ; they conducted the recognitions by jury ; they were em- 
powered to override the Jurisdictions of the barons. Thus they 
not only became a link between the provinces and the central 
power, but they also were a weapon to be used against the influence 
of the sberiff and the nobles. 

The Assize of Clarendon, the Assize of XTortbampton, and 
the ' Iter ' of 119« are the chief statutes devoted to the develop- 
ment and improvement of this system. 

The Assize of Clarendon. C. i, 2, 5 : 'criminals are to 
be presented by the grand jury before the itinerant Jus- 
tices and sent at once to the ordeal. Suob criminals 
cannot be tried in the local courts or ft>ancbises, but 
only before the justices ; 

C. 4. If the justices are not likely to come soon to the county, 
the sheriff shall make arrangement for them to be tried 
in the nearest county court where the justices are ; 

C. 7. Oaols are to be built at the king's expense, where needed, 
for the reception of these criminals ; 

C. 8. All men are to attend the sittings of the jus- 
tices, NOR SHALL ANY FRANCHISE EXCUSE them ; 

C. 9, II. No FRANCHISE OR HONOUR (even the honour of 

Wallingford) SHALL EXCLUDE THE SHERIFF FROM HOLD- 
ING VIEW OF FRANKPLEDGE, OR MAKING INQUIRY FOR 
CRIMINALS ; 

C. 10, 12. Every lord shall be responsible for those in his 
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franchise ; and if a presented criminal have not a lord he 
shall be held guilty ; 

C. 13. If a man confeMea his guilt before the legal men, he 
shall be held ffi^ilty, though he afterwards deny it ; 

C. 17, 18, 19. Sberilb are to belp one anotber in capturing 
criminals ; are to make lists of fugitives ; are to mquire 
about all strangers and put them to surety ; 

This statute was carried out by the justiciar and the earl of 
Essex with the asstotance of tbe aberlfiii. 

1168. Four Exchequer officers acted as justitiae errantes. 

11T5. The country was divided into two circuits. 

11T6. The country is divided into six circuits, and visited by 
three judges for each circuit. It was for their instruction 
that the Assize of Northampton was published. 

The Assize of Northampton. C. i. Murderers, &c., pre- 
sented by the grand jury are to be brought before the 
justices and sent to the ordeal. If they fail, they shall 
lose a foot and abjure the realm. If they do not fail, they 
may remain on pledge of good conduct, unless the grand 
jury presented them for murder, when they must abjure 
the realm ; 

C. 2. Strangers can only be received for one night ; 

C. 3. A man who confesses before the grand jury cannot deny 
his guilt before the justices ; 

C. 4. The beirs of a flreeman are to succeed him on payment 
of the proper relief. If the heir is a minor, the lord is 
his r^ardian. The widow to have her dower. The jus- 
tices are to decide cases of Mort d'ancester by recogni- 
tion; 

C. 5. Also cases of xrovel Bisaeisin ; 

C. 6. The justices shall see that every man does al- 
legiance PROPERLY TO THE KING ; 

C. 7, 8, 9, II. They shall inquire concerning robbers; shall 
destroy castles which are to be destroyed ; shall inquire 
into escheats, churches, lands, and female wards of the 
king; 

C. 10. The king's bailiffs are to account to the exchequer for 
all their exactions ; 

This statute increases the power of the justices and exhibits the 
sberiffs ratber in tbe llgbt of senrants tban oolleayues in the 
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shire court to the justices. Moreover, as no fHuebUe ezoiued 
non-attandanoe at the sittings of the itinerant justices, they pre- 
sided in the ftUlest possible eoon^ oonrt, and thus really fonned 
a Itnk between tbe Oniia Serfs and tbe prorinees, which was 
strengthened the more power was taken out of the hands of the 
sheriffs and entrusted to them, and the more the representative 
juries were used for national business. 

1178. The 18 Jndffes of the Curia were rednoed to 5 
1.19«. The Iter. C. 21. * No sheriff is to be an itine- 
rant JUSTICE in his OWN COUNTY ; * 

C. 20. * Three knights and one clerk are to be elected (as 
coroners) to relieve him of pleas of tbe orown ; ' 

C. I, 23. The justices with the grand jury are to inquire into 
all kinds of business, legal and financial ; 

119 S. The oatb of tbe peaee is laid, not on the sheriffs, but 
on KNIGHTS ASSIGNED in each county (mllltes vero ad 
boe asslrnati Jnrare flsoient quod paeem domlni re^ls 
servabunt) ; 

Magna Carta. C. 24 : * No sberlfl; constable, coroner, or 
other of our bailiffs sbaU bold pleas of tbe orown.' 

VI. Borouffbs. — The growth of the boroughs, the second half 
of the Commons, was slow. Beginning with the constitution of a 
manor of some bishop, earl, or even the king, by the Conquest 
they had obtained recognition as individualities apart the counties, 
and were subject to the king immediately as demesne. Of these, 
however, there were very few in Domesday. 

The reeve and ^ men (afterwards the &eet Jury), was the 
magistracy, and the voluntary association of the grnUd would fur- 
nish a council consisting of its members. 

These towns were liable to arbitrary taxation by their lord 
— ^tallaffos. 

Orowtb. — I. The first step in the direction of emanolpattoa 
was the purobase of tbe llrma burgri (or dues to the king or lord) 
from the sheriff for a fixed sum, which was apportioned by the 
burghers among themselves. This destroyed a great opening for 
extortion. It was usually accompanied by a ^natx of freedom 
from villein services. The burghers, therefore, to whom this grant 
was given, held their tenement on payment of their share of the 
bnrffare rent. This is bnrraire tenure, a form of free socage. 
These burghers (the possessors of the burgage tenements) were 
the political constituents of the borough in early times. 

Grant by Jobn to Belle«iton (burgi firma). * Know that we 
have granted ... to the burghers of Helleston the said town of 



BOROUGH CHARTERS. 49 

Helleston ... at the ancient ferm and an additional profit of four 
pounds, ... to have and hold ... on the service of paying this 
ferm in two moieties . . annually.' 

Grant by Jobn to Beileston (freedom). < Know that we have 
granted that our borough of Helleston shall be a flree borourb, 
with rights of toll, etc., and rights of Jarlsdiction, except as 
regards pleas of the crown. Also all the liberties and free ons- 
tomft which our father Henry granted.' 

. 2. London advanced more quickly than the rest ; ^Rniliam I. 
oonfirmed the old privileges of the citizens. Benry I. granted the 
ferm of Middlesex, with the right of appointing the eberifT; 
freed them from the immediate jurisdiction of any tribunal but 
their own, from the obligation to accept trial by battle, and from 
tolls. They had separate flranobises and weekly oourts. But 
they are not yet a regmlar oorporation, but merely an accumula- 
tion of distinct corporate bodies. 

Jobn confirmed the rights of the Londoners after the struggle, 
and granted them the rights of a communa, or of a corporate body^ 
with the right of electing a mayor annually. 

London, however, can never have been regarded as royal 
demesne. The other boroughs got on so slowly, that it seems al- 
most as if the kings were jealous of their growth. 

3. Specimens of Obarters. Benry ZX. to Oxford. — -^ Know 
that I have confirmed all your liberties, privileges, laws, and 

iiuittancei, which you had in the time of Henry, my grandfather. 
The mercbant inOld with its liberties and exclusive rights of 
trade ; freedom ftwok aU tolls, etc., in England and Normandy, by 
land and sea. All the liberties and privileffes of the Londoners. 
Bxemption from external jurisdiction, etc' 

Jobn to Wiort (grant of a communa). ' We grant a commnna 
with its liberties to Niort.' 

Jobn to Bnnwiob (exemption from shire-moot). ' We grant 
to Dunwich that it be a free town with rights of sae, see, toll, 
team, etc., and freedom from all tolls, dues and Danegeld, saving 
the privileges of London, on a fixed ferm. It shall be exempt 
from all external jurisdiction but the sessions of the itinerant jus- 
tices, where it shall be represented by 12 legal men ; and if it shall 
be fined, the fine shall be levied by six good men of the town, 
and six good men from without.' 

Jobn to Bartlepool. — ' We grant to the men of Hartlepool 
that they be free bnrgrbers and have the same riybts and liber- 
ties as the bnrgrbers of Weweastle-on-Tyne have.' 

All these rights and charters were paid for heavily, and were 
liable to resnmptioB as a means of fresh extortion. 

E 
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4. Vone of these charters granted an esemptton from atten- 
dance at the Besflions of the itinerant justices. This necessity of 
sending their representatives to the shire moot probably formed 
the bond of oonneotion between tbem and tbe oonnties in re« 
presentation. 

5. There is the solitary instance of representatives of the 
borouffbs being summoned in 1213 to St. Albans, to discuss the 
compensation due to the plundered bishops. But they were hardly 
likely as a rule to be consulted on anything but taxation, and so do 
not appear again for some time. 

VII. covoaamULTZOW. In proportion as the wealth of the 
nation and the practice of taking: movables increased, so did it 
become more evident to the king that more might be gained by- 
private barirain with the towns or counties than from an assembly 
of tenants-in-chief ; while the inoonvenienoo of this and the possi- 
bility of isolated refusals, coupled with the desire to balanoe the 
upper classes by less haughty vassals, were likely to lead to some 
more rational mode of national deliberation. The growth of the 
principle that no man ougrbt to be taxed witbont bis own con- 
sent would drive the king to some new expedient ; and then the 
familiar and complete representative system already in use would 
afford a ready snbstitate for the feudal assembly of Magna Carta. 

12 1 3. Four discreet men are chosen to discuss reforms at 
Oxford. 

12 1 5. The feudal council of Maflma Carta. 

1220. The Torksbire barons in the shiremoot refuse to pay 
the carucage because they had not been consulted on the 
grant. 

1254. Two knitrbts of each shire are summoned to give a grant, 
the king being in Gascony. 

y\, REPRESENTATIVE ASSEMBLIES. 

1254. The king being in Gascony and in great need of money, 
an assembly was collected to give a grant to which two 
kniffbts elected by the shire were summoned from each 
shire by a writ addressed to the sberiir. 
The provisionary government of 12S6-64 restricted 
rather than extended the limits of the taxing and deli- 
berating council. 

However an exception occurs. The barons summoned 
'niflrbts of each shire to a conference at St. Albans. 
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The king retaliated by summoning the^same knights to 
Windsor. 

1264. After Lewes, Simon de Montfort summoned 2 kntrlits 
from each shire to a parliament at London. 

1264. Dec. Simon DE Montfort summoned s knights from 
each shire by writs addressed to the sheriffs, and also 2 

LAWFUL AND DISCREET REPRESENTATIVES FROM THE 

CITIES AND BOROUGHS by writs addressed to their ma- 
gistrates. 

1267. It is probable they were present. 

1273. A great convocation of archbishops, bishops, earls, 
barons, abbots, priors, « kiiigrbts from each shire, and 
4 citizens from each borough, assembled to do allegiance 
to Edward L 

1275, 1278, 1282, 1283, 1292, 1294. Representatives of the com- 
mons were present. 

1295. Two KNIGHTS FROM EACH SHIRE, TWO CITIZENS FROM 
EACH CITY, TWO BURGHERS FROM EACH BOROUGH at- 
tended the national counciL 

This last date fixes finally tlie rlffbt of shire and town repre- 
sentation. For though for some years the theory is not stnctly 

carried out, YET FROM THIS date no assembly can be RE- 
GARDED AS A Parliament if it does not fully carry out 

IN THE^ MINUTEST PARTICULARS OF SUMMONS, CONSTITUTION, 
AND PROCEDURE THE MODEL THEN ESTABLISHED. 



y\l. THE THREE ESTATES, 

I. TBB C&BROT. The Causes of cobeslon which prevented 
the blffber elergy joining with the baronage (with whom 
they acted in the Lords), and knit the whole ecclesiasti- 
cal body into one estate, are : 

1. Convocation. Where they all acted as an united body go- 

verned by peculiar laws and transacting ecclesiastical 
business. 

2. Canon &aw, which separated off spiritual courts and spi- 

ritual cases from the ordinary operations of the common 
law and marked the Church off from the nation. 

3. Cburoli liberties. The constant growth of these and the 

struggles of the clergy for them, divided them from the 

* Stubbs, Const. Hist, \t. 224. 
E 2 
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rest of the nation and tended to throw them into oppo- 
sition. 



tioa of BptrltnaU. The discussion of those questions 
in which the clergy alone were concerned tended to unite 
the clergy and impart vigour and consistency to the pro- 
ceedings in convocation ; moreover it provoked a profes- 
■iooal feeliaff and a professional jeaJousy which would 
affect all ranks of the Church. 

II. TBB &OSB8. The influences which separated the &ords 
off from the Oommonft were, not nobility of blood, for 

there was no caste in England, nor toanre, for the pos- 
session of 13 knights' fees, and a third did not make the 
possessor a baron, while tenancy-in-chief was shared with 
knights and simple freeholders holding from the crown. 

But 

1. The Quia Bmptores (which practically allowed alienation 

while forbidding: Bubinfeudatioa), coupled with the Be 
donis oonditionalibns (which allowed estates to be bound 
up by a direct entail), tended to create on the one hand 
a lar^e number of small tenaatft-in-cbief, and on the 
other, to aecnmniate lar^ e estates in the hands of a few. 
Tbns a <dasft of landed proprietors on a largo soale 
would be created. 

2. A baron paid a higher relief than the other tenants-in-chief, 

he could only be tried by his equals or the royal council 
(which consisted mostly of his equals). Tbns tbe class 
of barons was distinctly marked off from tbe tenants- 
in-cbief in generaL 

3. The greater tenants-in-cbief were summoned to council, 

&c., by a special writ, and never came unless summoned. 

Bdward Z., desiring to limit the national council of 

Magna Carta (while desiring a larger assembly 
than the Consilium Ordinarium) sent special 
summonses only to a few greater barons. 
Thus the number summoned to council was less than the 

number summoned to war. 

This proceeding was aided by the fact that the ezpoase and 

inconveaience of attending made the barons 

nawillinr to attend, and therefore glad not to 

receive the writ, though if they had received one 

they would have felt bound to attend. 

It is obvious, therefore, that in time an idea would grow up 

that attendance in the aatioaal couaoU depeaded 
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on reoetvlnr tbe speoial writ; while, on the other 
hand, when a family had received the writ for several 
Parliaments in succession, they would be regarded as 
baviiiff a rifflit to receive it in tbe flitnre. 

Therefore, peerage totally divested of tenure would merely 
consist in membership of the House of Lords, and would 
depend solely on the Hfrbt of reoeivinir tlie writ 
rrounded on hereditary custom. 

The peers, therefore, would be a class whose numbers would 
be determined by the will of the Crown (who could add to 
them by patent), limited on one side by the rule of here- 
ditary right. 

The growth of this estate, therefore, is mainly due to the 
dellninr and leffalisingr tendencies of Bdward ZXZ. 

III. TBB OOMMOars. There are two branches of inquiry : 

1. Why did tbe minor tenants-in-chief unite with the rest 
of the shire-court in electing representatives, rather than appear 
personally as prescribed by Magna Carta ? 

Because : a. The increase of alienation after Quia Bmptores 
had increased the number of minor tenants-in-chief 

by adding to the class many of the smaller freeholders. 
Thus the appearance of all would be impossible. One 
class barrier would be partially removed. 

0. The enftorced distraint of knighthood on all possessed of 
20 librates of land would raise the freeholders and form 
another bond of union between them and the minor 
tenants. 

y. Bxpense and dislike would render most of them unwilling 
to appear personally. 

d. They had long been accustomed to work with the free- 
holders in the shire court and to elect Juries to repre- 
sent the shire court in civil, criminal, and other business. 
It was therefore easy for them to concur in the election of 
knights to represent the shire court in the Parliament. 

2. Why did the knights of the shire (a) Join with the bur* 

resses rather than with the barons ; or (/8) why did they not form 
a separate class intermediate between the two ? 

Because : (a) i. The barons drew oir from them ; 

2. They were called together to criticise and consent to action 
already prescribed by the barons ; 

/. They would be naturally in opposition to the barons. 
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p. I. Being in appiMitloB to the barons, which opposition was 
shared by the towns, they drew to the towns ; 

2. Common delegacy and local influences would unite them ; 

3. Rising Inferoonme between country and town £uiiilies. 

.*. They would natnnaiy unite with the burgesses, though this 
union would not be Tery strong or deflnlte at first. 



IV. mapmBBaVTATZVB OBAKACTB&. The Ziords there- 
fore rapidly hardened into a compact crystallized body, which 
could only be enlarged by the action of the crown, and which re- 
presented themselves only. 

The oler^y had two forms : 

1. The splrltnal peers attended the sittings of the House of 

Lords, acting fiilly as peers. 

2. The general mass of tlie clergy met in their own synods, 

voted their taxes, and legislated for themselves. 

Thus the general mass of the clergy (owing to their steady 
refusal to send representatives) were vnrepresented in 
the Parliament. 

The Oommons (a highly aristocratic body) represented at first 
merely the freeholders and towns. Later merely the larger free- 
holders and close corporations of towns. Hence the ill-advised 
Btatntes of Xiabonrers. 

It is obvious therefore that at the earliest and most open stage 
a lar^e part of tbe realm ( namely the lower clergy and all below 
the freeholders in the counties) were nnrepresented. 

The whole oonrse of lilstory down to 1632 was to decrease 
the nnr^resented classes. 

E,j^, A. oorariSB. 7 Benry zv. (which merely declared the 
custom) stated that the election shall be conducted in ton 
eoumy oonrt and that an Indenture containing the 
names of the electors shall be tacked to the writ and form 
the sheriffs return to the Chancery. 

1«13. X Benry V. ordained that the land which gave the 
vote should be situate in the county, and that resldenoe 
in a town is the necessary qualification for voting in it. 

1«30. 9 Benry vz. The first disfranchising statute was 
passed, declaring that (in consequence of riots at elections 
owing to the attendance of worthless people) only resi- 
dent fireenoiders occupying a freehold of the vsdue of 
40s. per annum should have the right of voting. This 
reduced the franchise to its minimum. The shire mem" 
bers, moreover, were to be knlvbts or es^alres, with 
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property in land to the value of ao/. a year ; excluding 
yeomen bom. Both electors and elected were to be 
resident in the county. 

1432. U Senry VI. Required that the freehold which gave 
the vote shall be situate in the county. 

The reetriotlons as to reaidenoe were rernlarly evaded 

from the time of Eldward IV. ; and the statute having 
become obsolete from desuetude, was repealed &« 
Oeo. ZXZ. 

The county franchise therefore remained limited to the %0j. 
fTeeboldera, while various other forms of landed and 
movable property were being accumulated in large 
quantities. 

Tbe Sefbrm Bill of 1832 remedied this to some extent The 
franchise was g^ven to 40Lr. freeholders of inheritance, or 
for liie with occupation ; lo/. freeholders for life without 
occupation ; lo/. copyholders ; lo/. leaseholders for 6o 
years; 50/. leaseholders for 20 years; 50/. tenants at 
will. 

Tbe Seform Bill of 1867-8 granted the franchise to 40Lr. free- 
holders of inheritance or for life with occupation ; 5/. 
freeholders of inheritance without occupation ; 5/. copy- 
holders ; 5/. tenants pur autre vie on any tenure for any 
lives ; 5/. leaseholders for 60 years ; 50/. leaseholders for 
20 years ; 12/. tenants of lands or tenements who have 
resided in the county 12 months up to the last day of July, 
and who have been rated to all poor rates and paid all 
due up to the preceding January 5. 

B. BOBOUOBS. In the 17th century there are fonr eyeteme 
of franobise in boroughs : 

E.g, I. Barrage, originally belonging to all the freeholders, 
but gradually limited in most cases to the owner of a bur- 
gage tenement. 

2. Guild, belonging to the guild brethren alone. 

3. All boneeboldere paying scot and lot. 

4. Corporation limited strictly to the governing body. 

The widest is probably tbe oldest, as it was customary in 
Tudor times to confer Cbarters on towns dosiiiff their corpora- 
tions and investing the latter with the franchise. Most of the 
Tudor creations were for the purpose of obtaininr a majority, 
and this form of constituency was the most easily managed. 

1413. The statute required residenoe. But the rule was 
evaded. This was made use of at the end of Cbaries iz. to obtain 
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a majority in Parliament The resident corporators were expelled 
by the king's commissioners, and great officers of state introduced 
instead. 

By the i8di century the right of voting became restricted to — 

a. The mayor aad town oonnef], self-electing ; 

/3. The major, town oonaoU, and their nominees, the fk^emon. 

Th» Xeform Bill issa swept away these anomalies, substitut- 
ing an uniform household suffrage of lo/. 

Tlio Xeform BUI ia«7-a conferred the franchise on all lioiiao- 
lioldoro who have resided for 12 months up to the last 
day in July, who have been rated to all poor rates and 
have paid sdl due up to the preceding January 5 ; 

Also on all lod^om of lO/. ananal Talno who have had apart- 
ments in one dwelling-house for 12 months. 

It was not therefore till 186S that the ParUamoat became a 
roallj roprofloatatlTo assembly of the nation. 



CHAPTER V. 
PRIVILEGE OF PARLIAMENT. 

I. RIGHT OF THE COMMONS TO DETERMINE CONTESTED 

ELECTIONS. 

I. TBB CBABTCBBT. The cognisance of election disputes 
was originally vested in the Binir And Connoil, who determined 
them in the Clianooiy, from which the election writ had issued. 

In 130* the town of Bbafteslrary, however, presented a peti- 
tion addressed to the BiniTi &ordfl, and Commons, complaining of 
a false return. The result of the petition, however, is not stated. 

In 5 Bonry zv. a similar complaint was made, and the Com- 
mons, for the first time interfering in these matters, prayed that 
an examination might be held in Parliament and punishment 
inflicted on the offenders. 

II. JV8TZCB8 or A88Z2B. In iftio an Act was passed 
which vested in the Xnstioes of Assise the right of inquiring into 
election returns ; inflicting a fine of 100/. upon the sheriffs m all 
cases where the law had been broken ; and oondemninir oandl- 
dates who had been unduly returned to forfeit their wages. 

In as Benry vz. an Act was passed fixing an additional 
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penalty in the shape of oompeaflAtlon to the party arfrleTed 

by the illegal return. 

III. TBB COMMOV8. The Boose of Commoiifl in the 16tli 
oeatary arrogated to itself the riylit of inquiring into contested 
elections. 

In the reign of Mary a committee of the House was appointed 

to * inquire if Alexander Nowell, Prebendary of West- 

I minster, may be of this house or not.' It was decided in 

the negative. 

In the reign of Elizabeth, 1586, the House appointed a com- 
mittee to examine the state and circumstances of the 
returns for the county of Norfolk. The Chancellor, on 
the ground of some irregularity, had issued a second 
writ, by which another man was elected. In spite of the 
Queen's peremptory inhibition, the committee inquired 
into the matter, and declared the first election valid. 

In 1589 a oommlttee was appointed to inquire into sundry 
abnsofl of retama. 

In 16 Oft, immediately on the assembling of Parliament, a 
quarrel arose between them and James I. on this subject. 
A certain Goodwin, an outlaw, had been elected for 
Bucks against the tenour of a proclamation issued pre- 
viously by the king. * The * Commons insisted on their 
rifflit of InqnlriBir into the election of their own mem- 
beni.' The king tried to settle the matter by an appeal 
to the judges, but the Commons refused to assent. Even- 
tually, however, the matter was compromised ; a new writ 
was issued, and the king confessed that the House was a 
oonrt of record. From this time onward the privilege 
has never been questioned. 

In 167ft occurred the case of Barnardiston v, Soame, which 
arose from the fact that Soame^ as sheriff of Suffolk^ 
made a double retom, for which the plaintiff, one of 
those returned, sued him for maliciously returning the 
other. In spite of the verdicts of the Exchequer and the 
House of Lords, the Coounonfl decided that tbe return 
of the plaintiff waa rood, and committed the defendant 
for the double return. 

This right was recognised 7 IVllliam XZZ., which declared ' that 
the last determinaton of the Commoufl concerning elec- 
tions is to be pursued,' and hence that double retuma 
were Uleyal. 

From this time the right of the Commons was invariably and 
decidedly made use of to decide all questions connected 
with contested elections. 

' 6r%ht, En^. Hut, iL 588. 
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IV. COMMXTTSas. This right, which was At first so neees- 
mmrj and aaliitAry to maintain the ladependeaee of Parliament 
during the Tudor and Stuart periods, degenerated during the 13th 
century into a mere weapon of party, which was made use 
of to secure the election of all the friends of the majority and oust 
those of the minority. 

In 1770, therefore, Mr. Grenville'S Act tried to practically 
remedy this abuse by giving the settlement of these questions to a . 
SELECT COMMITTEE of the House, who were to be armed with 
judicial powers and bound by a most stringent oath. However, it 
was soon discovered that justice was not obtained in this way, for 
the majority would be able to maaave the oonatitiitioii of the 
oommlttee, and contrive to pack it with their own friends, who 
would be guided in their decisions mainly by party spirit. 

V. JVBaBS. In 1868, in order to remedy this abuse, the trial 
of controverted elections was transferred to the \oA%^ of the 
superior oonrts of law, thus returning to the method prescribed 
by the statute ii Henry IV., 14 10. 

//. RIGHT OF THE COMMONS TO DETERMINE THE RIGHTS 

OF ELECTORS. 

In 1702 the Commons for the first time claimed the right to 
determine the rights of the electors as well as the legality of the 
election. 

The case of Ashby v. White. 

Asbby, a burgess of Aylesbury, having been refused permis- 
sion to vote, brought an action against IVliite, the returning 
ofleer, and some others, and obtained a verdict. The Commons 
interfered, declaring that they alone had the right to determine the 
question, and that the action was a breach of privilege. On the 
other hand, it was urged tbat a freeholder was le§raliy entitled 
to TOte and could not be deprived of the privilege. The Lords, on 
appeal, decided against White. Fiste other Aylesbury men 
thereupon brought actions and were committed to Newgate by the 
Commons for contempt. The Lords passed resolutions condemn- 
ing this action of the Commons, dnd a warm quarrel broke out 
between the two Houses, which was only ended by a prorogation. 
The plaintiffs, therefore, no longer impeded by privilege and sup- 
ported by the decision of the Lords, obtained verdicts and ex- 
ecution AGAINST THE RETURNING OFFICERS. Thus this right 
was left UNDECIDED. 
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///. FREEDOM OF SPEECH. 

1. This right may be regarded as Inliereat in the constitu- 
tion of Parliament, which from the earlleflt timea was a body 
assembled for the purpose of the free expression of opinion. 

Under Bdward xxz., the most ' high-spirited ' of all our kings, 
Parliament frequently discussed the king's prerogative and other 
matters, without interruption.. 

2. In 1397 occurred the flnt inatanoe of the violation of 
this right. The Conunons had delivered to the Lords a bill for the 
regulation of the king's household, complaining of the number of 
lords and ladies supported at his expense. Richard asserted that 
this was an invasion of his prerogative, and demanded that the 
author of the bill, one Sir Thomas Haxey, should be given up to 
him for punishment. The Commons thereupon surrendered Haxey, 
who only escaped by reason of his being a clerk. 

3. I Hen. IV. This arbitrary violation of privilege was twtoe 
roTersed by the Slnv sad &ords, first on Haxey's own petition, 
and then on that of the Commons. Thus the privileir« was ao« 
luiowledffed by the hl^itemx Judioial auUiorlty (the King and 
Lords) and by an act of the whole legislative body. 

In Xft07 on petition, Henry IV. declared that both Houses had 
the rlfflit of tf dlsoiuisioii, and frequently declared at intervals 
to various Parliaments. 

23 Hen. IV. Thomas Yonge, a member, declared that he 
had been arrested and imprisoned six years before for bringing 
forward a motion in Parliament that the Snke of Tork should be 
declared heir to Cbe orown. The duke was now protector and of 
course favourable. The king therefore willed that the Lords should 
provide for Yonge as they thought proper. 

15X2. « Ben. VIZZ. THE CASE OF STRODE. Sicliard 

Strode, a member, had been prosecuted in the Btannaiy Oonrts 
for having proposed certain bills regulating the tinners in Cornwall, 
and had been fined and imprisoned. He now complained of this, 
and his complaint was regarded favourably by Henry VIII., who 
always supported the privileges of the House of Conunons. A 
Statute (ft Ben. VZZZ.) was therefore passed, declaring tbeee and 
all flimllar proeeedlnir* in ooneequenoe of worde uttered in 
Parliament Told aad llleiTAl* 

X5ftl. Parliament for the first time claimed freedom of speech 
as one of their undoubted prlTileffee, and have done so ever since 
at the opening of Parliament. 

4. Under the Tudors and Stuarts, however, this privilege was 
frequently violated. 
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Mary sent a knight to the Tower for his conduct in Parliament. 

1566. Paul Wentworth, after the queen had issued a de- 
claration prohibiting any discussion about the AiicoeMiloa, moved 
that this was a breach of privilege, and the queen was compelled 
to withdraw her prohibition. 

1571. Strickland, the author of a Puritan bill regulating the 
Book of Common Frayer, was reprimanded and excluded from 
the House. Yelverton, however, declared that this was a broacb 
of priTileire, for they had power to discuss all matters which were 
not treasonable. The queen was compelled to yield, and Strick- 
land was reinstated. 

Peter Wentworth, however, was several times imprisoned 
for his bold speeches in Parliament. 

MORICE, attorney for the Court of Wards, was imprisoned for 
presenting a bill for the reform of the ecclesiastical courts. 

5 Ch. I. was the last occasion. Sir John Eliot, Denzil 
HOLLis, and Benjamin Valentine were condemned in the King's 
Bench for their conduct in Parliament, the statute ft Ban. vnz. 
being falsely assumed to be merely a private aet toir tlio relief of 
Strode, and not a general assertion of privilege. 

15ftl. The lMn% Parliament declared all these proceedings 
Ule^al. 



5. 1667. Parliament passed a resolution that the Act of ft 
VXZZ. was a ireneral law deolaratorj- of the ancient privilege of 
Parliament, and that the proceedings against Eliot, &c., were 
illegal. 

1668. On a writ of error the Aordo roTemed the decision in 
the King's Bench against Eliot, 5 Ch. I. 

The Bill of Rights confirmed this privilege finally, declar- 
ing that ^the freedom of flpeeoli or debatea In Farllament, 
oufflit not to be Impawned or gaefltloned In anj oonrt or plaoe 
out of Parliament.' 

IV. FREEDOM FROM ARREST. 

I. This was a most anelont privilege. 

The Laws of Ethelbert declared that the molestation of a 
member of the Witenagemote, when it was summoned, was to be 
punished with a two-fold bot and 505, to the king. 

Originally it included the flerranto and property of members, 
and extended from 40 days before to 40 days after the session. 

19 Edw. I. The master of the Temple petitioned the king for 
leave to distrain for the rent of a house held of him by the Bishop 
OF St. David's, and was refused on the ground of privilege. 



THORPE, FERRERS, SMALLEY, SHIRLEY. 6i 

5 Hen. IV. The Commons alleged their immunity, and prayed 
that treble damarefl should be the penalty for its violation. The 
king acknowledged their right, but refused the extra penalty. 

1 1 Hen. VI. The Commons obtained a statute granting, in 
the event of an assault on a member proceeding to Parliament, 
doable damagefl to the aggrieved. 

31 Hen. VI. The sole exception was the case of Thomas 
Thorpe. He was arrested for execution of debt on the suit of the 
Duke of York. The Lords, on a petition, recognised the privilege, 
but decided that Thorpe should remain in prison. Probably this 
was because Thorpe was a Lancastrian and an old enemy of York, 
who was now in power. This precedent, however, is in revolu- 
tionary times and thus of little value. 

2. Release. Down to the year 15*3 members were released 
when arrested in two days ; E.g. i. When taken in exeention, by 
virtue of a special act ; 2. When eonflned oa mesne prooess, by 

a writ of priviieire issued by the Chancellor. But in 1 543 a new 
process was introduced ; E,g. isfts. George Ferrers was 
arrested as surety for another by process out of the King's Bench. 
The Commons sent their sergeant to demand his release, which 
was refused. The king and lords supported them, and the sheriffs 
yielded, were summoned to the bar of the House, and committed 
for contempt. 

This novelty they did not repeat till 1575, when they sent their 
sergeant to deliver Smalley, a member's servant. 

They continued to enforce this summary mode of redress till 
before the end of ELIZABETH'S reign it had become the established 
LAW OF privilege, *that no subpoena or summons for the attend- 
ance of any member in any other court could be served witboat 
fbe consent of tlie Boose ; and that persons who obtained or 
served such process were punishable at the order of the House.' 

3. The Case of Shirley, 1604. Shirley, an elected member, 
had been imprisoned on an execution for debt before the meeting 
of Parliamient. The Commons sent their sergeant to release him, 
but the Warden of the Fleet, fearing tbat be would become liable 
bimself to tbe creditors, refused to give him up. The Commons, 
at a loss what to do, requested the king to order him to be released. 
This was done ; but in consequence of the warden's apprehensions 
a statute was passed which decreed that : i. An ofBoer delivering 
up a prisoner in obedience to the Conmions should not be liable 
to an action for escape. 2. That the creditor, at the expiration of 
the term of privilege, might sue out a ft^sb writ. 

This first legislative recognition of the privilege rccog- 
rnsed : i. Right of fireedom from arrest. 2. Right of each House 
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to set a privileged person at libertj. 3. Right of pimtolftiiiv 

those who make or procure arrests. 

4. The vreat eztenflioa of privilege gave rise to Tariow 
abasefl, and many statutes were passed to limit it, 

&Vf o. An act reduced it to the persons of members, no 
longer protecting their servants or property. 

It l&as atvaya been limited to olvll cases; and does not 
protect acalnst committal for contempt of court {e.g, 
1873, iviiailoy and Onslow, committed and fined by 
King's Bench for contempt in the Tichbome case). 



K. MONEY'BfUS. 

1. Ift07. The privilege of the Commons to have the sole 
rlfflit of initiating money-bills was first claimed. In answer to 
a demand of Benrj- zv., the Lords held a debate on the state of 
the kingdom, and specified certain subsidies as being necessary for 
the national defence. The king requested that a deputation of the 
Commons might be appointed to hear and report, in order that the 
Commons might as soon as possible comply with the intention of 
the Lords. The Commons asserted tbat tbis iras a breacb of 
priTileffo ; and indeed it seems to have been customary for the 
Commons hitherto to propose their own taxation, or have it pro- 
posed to them by the king. The king in reply granted that, 

A. Each estate should have the right of communing separately ; 

B. Money-bills sbould always origrinate in tbe Commons. 

1 593. Another attempt was made by the Lords to encroach on 
this privilege. A message was sent from the Lords referring to 
the Queen's want of a supply, and requesting a conference. Sir 
Francis Bacon declared that it had always been the custom for 
Hie Commons te origrinate supplies, and that all that the Lords 
could do was to send a bill to the Commons which, when it had 
been assented to by the latter, must apaia §^0 tbrouffbtbe &ords. 
The conference therefore failed, and the privilege was trium- 
phantly asserted. 

1640. The Short Parliament. While the Commons were 
engaged with grievances, the Lords, at the instigation of the king, 
voted that supply should be proceeded with first. The Commons 
voted this a breach of privilege, and the Lords acknowledged that 
the riffbt of oriffinatinir money-bills lay solely witb tbe 
CommonSa 

2. Amendments. 167 1. The Commons successfully disputed 
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the Lords' right to amend a money-bill ; and since that year the 
&ords Itave taoltly aoquiefloed. Whenever amendments have 
been made which the Commons were desirous of adopting, they 
have invariably saved tbelr privlle§re by throwing out the bill 
and sending up another with the Lords' amendment incorporated. 

3. Sejeotion. I860. The Lords, however, exercised in this 
year their undoubted right of rejecting a bill for the Repeal of 
THE Paper Duty. The Commons held a long debate on the 
subject, and finally resolved that the Lords indeed had the right of 
rejecting money-bills, but that the ejLeroifle of this ri^lit was 
reirarded wttli peculiar Jealousy. 

K/. APPROPRIATION OF SUPPLIES. 

IS 5ft. This is the first lostance of the appropriation of the 

supplies by Parliament to particular purposes. A subsidy on wool 

.was granted which was to be applied solely for tlie purposes of 

tlie war. There are some other instances of this during the same 

reign. 

1377. On the granting of a subsidy for the French war, two 
London merchants, UTalworth and Pliilpot, were appointed to 
receive and disburse the money for the purpose to which it had 
been appropriated. 

2 & 3 Ric n. Hegrular committees were appointed to 
receive the supplies and examine the revenue, and thus the right 
of the Commons to appropriate supplies was fully established. 

1ft Oft. The Commons granted a subsidy to Henry IV. appro- 
priating it to the defence of tue kingdom ; and two treasurers 
were appointed and sworn in Parliament to receive it and account 
for it to Parliament. 

After Henry IV., with the single exception of an appropriation 
under Henry VI., the right was dropped. 

In 162ft, however, it was revived a^ain, and the money voted 
for the Palatinate was strictly appropnated. 

In 1665 the Commons took advantage of the king's necessities 
for the Sntcli war to revive this right again. Mr. Sowninir in- 
troduced into the subsidy bill a proviso that all moneys raised in 
virtue of that Act should be appropriated strictly to the service of 
the war ; and should not be Issued out of the Bsdiequer without 
an order in which it should be specified that they were to be 
paid for sucb service only. This clause was carried in spite of 
the opposition of Clarendon. Charles himself insisted on it, think- 
ing that under such circumstances the bankers would be more 
ready to advance money in anticipation of the revenue. The idea 
of appropriation had been yrowinv up in the ciTil wars, and 
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was one of the results of the complete authority exercised by the 
Commons over all expenditure during that period. 

The principle, however, was not carried out fully till the Revo- 
lution had transferred all power into the hands of the Commons. 

From the reign of William III. all subsidies granted by Parlia- 
ment have invariably been strictly appropriated. 

The establishment of this principle together with that of andlt 
and aooonnt has been a practical transference of government to 
the Parliament, while at the same time it has pnt an end to the 
old atmffirlefl between the Sinir ^nd the commons on the subject 
of grants. As it is known almost exactly what is done with the 
money. Parliament has no hesitation in being liberal for national 
purposes. 



W. AUDIT AND ACCOUNT OF SUPPLIES. 

The right of audit and account was asserted by Parliament as 
early as that of appropriation, and indeed was a necessary adjunct 
of the former unless it was intended to become an useless formality. 

2 & 3 Ric. II. The committees appointed to receive the 
supplies were also empowered to examine the accounts of expendi- 
ture. 

IftOft. The two treasurers appointed and sworn in Parliament 
were entrusted with the duty of examining the accounts of the sub- 
sidies. The right, however, dropped into disuse. 

In 1666, however, the demand for large additional supplies for 
the Sutoli war, coupled with the indifferent success of the military 
operations, provoked in Parliament a suspicion of dishonesty in 
the expenditure of the appropriated money. The Commons, 
therefore, reviving their ancient right, appointed a committee to 
inquire into the matter ; which inquiry was shortly checked by a 
prorogation. 

In 1667, therefore, a bill was passed by the Commons by which 
Commissioners were to be appomted from time to time with full 
powers of aiiditiaff tbe public accounts and punlsliinir firauds. 



VIIL JUDICIAL POWER OF THE LORDS. 

In I Henry IV. the Commons, who had been greatly alarmed 
at the way in which the power of Parliament had been used to 
attack great persons during Richard II.'s reign by the process of 
impeacliment, sought to transfer the responsibility from their own 
shoulders to those of the Lords, by declaring that the Judicial 
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pow«m of Parliameiit belon§red to tbe &ordfl alone, and that to 
the Commons belonged only the right of aoouflation. 

In 1621 this was confirmed by a vote of the Lower House, 
which declared that they had no Jurisdiction over oases which 
did not concern the privileges of their House. 

In spite of this, however, in the same year, 1621, the Commons 
proceeded to impeach and condemn Floyd (a clergyman who was 
accused of speaking disrespectfully of the Palatine). The Lords 
thereupon interfered, considering this a breach of their privileges, 
and requested a conference. The Commons finally agreed that 
Floyd should be arraigned before the Lords ; and entered a de- 
claration in their journals *■ that tbese prooeedinir> should not be 
a precedent towards iqjnrin§r the privilegres of eitber Bouse.' 

This case finally decided the procedure of impeachment, 
giving the right of accusation to the Commons, the right of judg- 
ment to the Lords. 



CHAPTER VL 
TAXATION. 



/. ANGLO-SAXON. 

The fiscal system of the Anslo-Sazons is very obscure. 

a. The royal revenue was made up in the ORDINARY way 
out of : — 

1. The rent of foldand leased to individuals with the consent 

of the national council. 

2. Fines and other proceeds of Justice in which the king 

shared. 

3. A composition paid from the produce of what had been the 

folcland in each shire for the feorm-fteltaai or susten- 
tation of the king. 

4. Right of maintenance or purveyance in public progresses. 

5. Beriots and other semi- feudal payments. 

6. Produce of wreck, treasure*trove, mines, saltworks ; tolls 

and other dues of markets, ports, and transport. 

7. Each shire, moreover, was bound to furnish sbips in pro- 

portion to its number of hides, one for every 300 hides, 

F 
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and to pay a flxed svin or furnish a flxed eoattnreiit as 
a composition for military service. 

8. Every landowner was liable to the tiinoda aeceMitas, or 
the liability to repair bridges and fortuieatloiis of towns, 
and to serve in Uie shire mtntla for the national defence 
(biyg^bot, Imrli-bot, and lyrd). 

The asfleaunent and lersrinv of these dues were carried out 
by the alierur in the shire and local courts. It was usual for him 
to pay a eomposltloB to the treasury and then collect what he 
could, retaining the excess or bearing the loss. 

/3. Extraordinary taxation was levied by the king with the 
eoBsent and oomiael of the IVltan. The assessment and col- 
lection was carried out by the sheriff in the local courts. 

The only instances, however, are the Sanereld exacted in 991, 
1002, 1007, loii. It was originally levied by Ethelred to pay the 
tribute to the Danes, but was continued long after the occasion for 
it had passed. 

It was aboUslied by Bdward tbe Confiossor. 

//. ANGLO-NORMAN, 

William I., in accordance with his policy of amalgamattng 
the institutions of the two races, retained the revenue of his pre- 
decessors and added new imposts of his own. 

I. Revenue, a. William retained the royal estates, the pro- 
duce of which, according to Domesday, amounted to C20,000. 

/3. He reimposed the Sanegreld at a greatly increased rate. 
In 1084 six sblUinffs a hide was demanded, three times the old 
amount. This impost levied from two-thirds of the hidage of 
England would amount to C20,000. 

y. readal reTenue, consisting mainly of : — 

a. The tbree recnlar aids, to marry the eldest daughter, 
to knight the eldest son, and to ransom the lord. 

d, Beliefli, wardship, marriage, ousterlemains, &c. 

These do not become very important under 
William, but his sneeessors obtamed a larre 
reTeane owing to the uncertain amount. It there- 
fore became the objeet of the barons to have the 
amount of each defined by law. 

c. Vines and other profits of Jurisdictions ; at first not 
very remunerative. 
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d. The old rights of trlnoda aeoeuiltas and purvey- 
■aoe. 

2. Assessment. In order to ascertain for taxative purposes the- 
exact amount of land, its capabilities and liabilities, a rreat reooir- 
oitton by sworn iDqnest was made. The king's barons exacted" 
an oath from the sherif! and all the barons of the shire ; 12 legral 
men appeared as the representatives of each hundred, and the- 
reeve* priest, and elx men from each borough. From the sworn 
report of all classes an exhaustive land register was drawn up,, 
called the Domesday Survey. It contained an exact account of 
the name, owner, and extent of each manor or township ; its . 
tenants, free and unfree ; its woods, meadows, pastures, mills^ . 
fisheries ; the several and collective Talne of each holding. 

The result was a permanent antboriiy for asseesment of th'e^ 
land, from which alone taxes were raised. For though later taxa- 
tion was based mainly on the knigrbt'e fee instead of the hide, 
yet much of the i^eneral taxation was collected on the old plan, 
and, moreover, the number of hides which a knight's fee contained' 
being known, the number of knight's fees in any paarticular holding 
could easily be computed. 

During the early Norman reigns, therefore, the ireneral taxa- 
tion of tbe country was assessed on tbe Domesday rating:, 
and collected by sheriff, who twice a year made a financial report 
to the Bzolie«aer or financial side of the permanent council, and 
paid his dues by instalments. 

3. Grant. During the Norman period the national council 
was merely a consultative body, and though it is possible that 
William may have consulted them on taxation, th^e is no trace or 
likelihood of any opposition or even deliberation. Th'eir consent, 
in fact, was a mere matter of form, which no doubt .was regularly 
demanded and as regularly given. 



///. THE EXCHEQUER. 

The Bxcbeaner was the permanent council of the king in its 
financial session, when it met to transact the accounts of the 
kingdom. 

1. It consisted of the g^reat officers of tbe bousebold and the 
Jndgres of itae Curia He^ls. 

2. It was the court in which the whole financial business of 
the country was transacted. As, moreover, the whole judicial 
and military system was dependent on the fiscal officers, it re- 
viewed annually the entire social framework. 

P2 
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3. Full sesflloas were held at Baster and MicliAelnias in the 
palace at iVestmiiMter, when the sheriffs made their reports. 

4. Two eiuunbers were used for the business : 

a. Vpper or chamber of aooonnt; where reports were re- 
ceived, negotiations recorded, &c. 

/3. &ower, or chamber of receipt ; where the money was 
paid and weighed. 

5. The records were kept in tbree rolls : 

a. The treasurer's or Pipe Soil : ) these were du- 

/3. Thechancellor'sorciiancery&oll : I plicates. 

y. One kept by a kinir's ofllcer, in which special matters 
were registered. 

There is only one pipe roll of Benry X., but they 
are complete f^om Benry XZ. 
The Cliaaoery Bolls are nearly so. 

6. The Bxclieqiier does not appear till the reign of Benry Z., 
and its oiigin is doubtful. 

IV. HENRY L 

I. Revenue, a. Verm of sbire. This was a oompositiotk' 

for all the old claims of the king on the shire (rent of folc- 
land, feorm-fliltam, profits and fines from the shire-moot 
and other items.) 

0. Sane^eld : componnded for by the sheriff at a fixed sum. 
These compositions left room for great extortion on the 
part of the sheriff. 

y, Pleas of the Grown : profits arising from the trial of 
offences which had been separated from the ordinary 
operation of the local courts [murdrum (the fine payable 
by the hundred in which a murder has taken place in case 
of its failing to prove the slain man to be an Englishman), 
fines for non-appearance in the local courts, &c.] 

d. Veudal income. Reliefs, wardship, and marriage, aids, 
escheats ; sale of public ofllces ; fines inflicted in the 
forest courts. 

II. Assessment. The cban^es in the ownership of land, and 
the formation of new forests^ made it difllcult to assess taicatlon 
solely by the Domesday ratmg. Under Benry Z. a commission 
/if the Barons of tbe Bsohequer (who, under Henry II., were 
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called the itinerant Jnstioes) went round the shires and ascer- 
tained from each landowner the number of bides for which they 
owe Danegeld, and the number of kniylif e fees on which aids 
and reliefs are due. 

This commission also assess the contributions of the towns 
which had, as a rule, by now, with a view to escape tbe extortion 
of the sheriff, obtained a oli^rter letting the town to the burghers 
at a fee term rent equal to the valuation of the town (this valua- 
tion was deducted from the ferm of the shire and was called firma 
burfi.) It was apportioned among the holders of tenements in the 
town, and, in consequence, they were called bnrrave tenants 
holding on the tenvre of paying their sbare of tbe firma bnrgri. 

III. Grant. Beniy z. speaks of an aid as ^ auxilium quod 
mihi barones dederunt,' but there is no other evidence that the 
council had any share in the imposition of taxation. It is probable, 
therefore, that their consent was still formalin 

K. HEHRY //. RICHARD, JOHN. 

h Revenue. Zndireot taxation was as yet obsowo and of 

no importance. 

Direct was mainly levied on land and later on movables. 

These three reigns resulted in numerous changes and exten- 
sions of taxation. 

A. On land. I. Benry zz. brou^^ht under contribution the 

Cburob lands which claimed immunity. 

2. He adopted the kni^bt's fee as the basis of rating for 

knights and barons. 

3. In 1156 and 1159 he raised a new tax, sontave, at 20s, oik 

the knight's fee and, later, two marks as a oommntation 
for military senrioe. 

4. 1163 Sane^eld disappears, but was succeeded by donvm 

or anzilinm, which was the same tax under a different 
name, only more profitable because it was. paid in full 
and not by composition. 

5. Under Sicbard the same tax appeajrs as the earuoave 

levied on the carucate or loo aores« 

B. On movables, i, Beniy ZZ. made also a step towardis 

taxing moTables when he issued the Assise of Arms, 

for under it movables rendered the owner bound to equip 
himself with arms in proportion to the amoimt he pos* 
sessed 
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Moreover, in the ordinance of the Bahidlii THbe 
Ipi i pwij is rendered liable for its tentt. 

But Mmmrj aflvwr directly taxed movables for nvenoA pur- 
poses. 

2. It was introduced in XX9Sy when movmblas were taxed one 
fourth for 



3. In 1204 Yokn exacted one seTeBtli firom the barans, and 
thb was found so profitable that in 1207 he exacted one 
ttrtrf— ntJi firom Uie whole laity. The increasing value 
of taxes on movables caused them to be eontianed and 
makes a great increase in the material wealth of the 
country. 

All classes, therefore, were included in the new taxation : 

1. TcnantB te cUirabx by MBtagv. 

2. All laadowB«ni by domim or eamea^e. 

3. All ilie peoyto by the taxes on movables. 

But they were rarely all levied at once. 

C The feudal and Jadleial payments still brought in tarre 
sums. 

II. Assessment, a. Someedaj was still the rate beek for 
taxes on land, but the donam was usually assessed by asreemeat 
between the financial commission (ittneraat Jastieee) and the 
tax-payer. This, however, was an aaeertala method, dependent 
on the honesty of the latter. 

/3. In the Aseiae ef Amu and the Saladla Tittie, the liability 
of each man was declared on oath by a Jary of the vicinity before 
the itinerant justices. 

y. This plan was so saeeeesfU that it was made aee of to 
assess the earaoav e of XX9a and for fiiture assessments. 

d. Tallaree were chiefly raised by a poU-taa bearing equally 
on all, and the iniquity of this product the riots in London under 
ntaOebert. 

III. Grant, a. Befbre BEacaa Carta the eoaeeat of the coun- 
cil was formal, and the feudal fiction regarded a tax as a voluntary 
offering. If therefore any ladivldaal reftised it, as Beebet in 
1 163 objected to Henry's manipulation of the naneireld, and Bacb 
of &inoolB to furnish money for Richard's French war, 1X90, this 
merely implied the noa^aeeeeement of the individual 

/9. BKavaa Carta, however, provided that ao aid or eeatace 

but the three regular aids should be imposed without the ooBeeat 
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of the national council, deflnliiff tbe oonstltatlon of the council, 
and stipulating that the oonaent of tbose present etaonld bind 
tbe absent. 

y. But still, as all olaeeee were not represented, it was cus- 
tomary to oonsnlt tbe sblre-ooorte, and so the theory of indivi- 
dual consent was not eliminated, though in practice the consent of 
the council was held to bind the kingdom, and Individual oppo- 
sition might be overborne by foroe. 

VI. HENRY HI. EDWARD I. 

There are many instances during this period that the limita- 
tions of Macna Carta, with regard to the constitution of the na- 
tional council, were beblnd tbelr time. 

It is obvious that the consent of the barons is not enough. The 
sblre-conrts are fire^piently oonsnlted, either by commission or 
by representatives. 

Taxation, morover, was dlseussed in the council with some 
acrimonsr during Henry III., and in many cases refused. 

There were therefore two principles springing up : 

1. Tbat no man on^bt to be taxed wltbont bis own oonsent, 

which culminated at last in the Parliament of 1295, which repre- 
sented all classes. 

2. Tbat no taxes onirbt to be Imposed wltbont tbe consent 
of Parliament; which produced the numerous statutes limiting 
the king's power in this respect. 

VII. STATUTES. 

25 Bdward X., or the Confirmatio Cartarum, declared 
'that no aids except due and customary ones should be taken 
but by the common consent of the realm.' 

34 Bdward X., or De Tallagio non concedendo, 'No 
tallage or aid shall be levied by the king without the consent of 
the archbishops, bishops, abbots, earls, tenants-in-chief, burgesses, 
and other freemen.' 

1340. £L statute was passed finally abolishing unauthorised 

TALLAGES. 

1362. A Statute was passed prohibiting any increase in the 
customs on wool. 

1628. The Petition of Right protests against any charge 
being laid on the subject without the common consent of the 
realm by Act of Parliament. 

1689. The Bill of Rights declares 'thsU levying money 
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for the use of the crown by pretence of prerogative, without grant 
of Pariiament, for longer time or in other manner than the same is 
or shall be granted, is illegal' 

This series of Beetamtory Aota, therefore, clearly estabUobed 
the fact that whatever liglits the erown masr liaTe bad in the 
way of prerogative ber«v9 Mmtba Carta, it no longer possesses 
the right to inoraasa the revenue granted by Parliament by the 
^^»ttAM% 9it preroffatlTa on the property of the subject. 

ym. EVASIONS of statute law. 

1. TAXAAWML ' The^ right of the king to talla^re demoMia was 
not so di«tlaett3r abollabed by the Oonlinnatio Cartamm as to 

leave no room for eTaslon.' The king could plead that he only 
surrendered the power of generally tallaging the nation, not of 
tallaging his own estates or demesne. 

1S04. Therefore Bdward X. ordered a tallage on all his 
demesne. 

1S12. Bdward XX. ordered a tallage, and though the citizens 
of London opposed it, they based their opposition on their own 
immimitles confirmed by Magna Caita, not on the clause of the 
Confirmatio. 

Other cases also occurred in adward XX. and xsdward XXX. 

1S40. Tbe Beoond Statute contained a clause that the nation 
should not be compelled to pay any aid or charge but by common 
consent of Parliament. 

' II. SCnrTAOa. This was falling into desuetude, having ceased 
to be remunerative. ' It ' occaeloaally appears as a tax payable 
when the king went to war in person.' 

Xldbard XX. remits it after his Sootcb expedition in 1385 ; 
from this time it becomes unimportant. 

III. OVSTOMS. I. a. Taxatlan of wool first became of im- 
portance under John, owing to the great increase of the wool of 
the country, and especially of the Clsterdaa order. 

/9. Magna Carta established freedom of trade, subject, how- 
ever, to ancient and right oustoms. These ancient customs were 
levied on wine, wool, and general merchandise. The king had the 
right of exacting one eask for every ten which the ship contained 
(prlsa^e). The customs on wool and merchandise were levied 
very irregtilarly. 

2. a. 1275. Parliament gave to Edward I. a custom of baif 
a mark on tbe saek, and SOO woolfells, and a mark on tbe last 

* Stubbij Cotui, Hist ii, 517. * Ibid* ii. sax. 
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•r te> < h er. This is the ortffin of tbe muitom on wool. It was 

levied on exports, and was called oiutiiina antiqua bIto maiTBa. 

/3. 1303. The MERCHANT STRANGERS, in Consideration of 
certain privileges, granted a sum of 40 pence on the sack and 300 
woolfells, and half a mark on the last. This was the oiuitiiiiia 
nova ot parra. 

y. 1303. Carta Mercatoria regulated the customs on 
ffonoral mercbandiso at fixed rates. After a long struggle be- 
tween the king and the Parliament, they became part of the ordi- 
nary revenue of the crown, receiving legal sanction in the Statute 
OF Staples in 1353. 

5. From 1297 to 1362 a lonff Btnifffflo went on between Parlia- 
ment and the Crown over the wool. The merotiaiits, who at first 
leaned to the king, were compelled to Join with Parliament to 
escape the royal exaotione, and in 1362 a statute was issued 
problbltlnff nnautborieed taxation of wool. 

ff. In 13 08 Bdward n. persuaded the ma%\\Mlk merchants to 
buy off the prUagre by paying 2 shillings a tun on wine. Similar 
negotiations occurred later. In 1373 it was grranted in Parliament 
for two years, and from that time was granted at first for years, 
and later for life. This was the tonnage and POUNDAGE, 
which gradually included wine, beer, and all merchandise, imported 
or exported, except the staple commodities (wool, sheepskin, leather, 
tin, woollen cloth). 

3. From the reign of Bdward ZZZ. to that of Mary no attempt 
was made to enhance the taxation of merchandise, for the statutes 
which occur either refer to other impositions of a different 
nature, or else are merely declaratory of the law. 

4. Mary laid an imposition on clotb, owmg to a special 
cause, which was to prevent defrauding the revenue by the manu- 
facture of taxable wool into untaxable rough cloth for exportation. 
This tax, therefore, being obvious and just, was continued, though 
strictly it was illegal. 

5. Mary laid a tax of 40 sbllllngrs a ton on Vrencb wine and 

commodities. At this time, however, the two countries were at 
Repealed i £liz. 



6. a. Bates' Case, 1606.* Cecil finding a deficit of 
80,000 annually, enhanced the customs to increase the revenue. 
Bates, a Turkey merchant, refused to pay the tax of 5^. per cwt. on 
currants in addition to the regular poundage of 2s, 6d, He was 



' Abbreviated from Broom's Const, Law, 
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cited in the Ezdicaiier, and tfaon^ he rdied on the statute law, 
the jadgment was for the Crown. 



I. The king's power is iw i>l<i, ordinary and extraordinary. 
The ittlter is mJbmw the 



2. CoatMBs are the eflfects of Utn/kgm. iw—ma r— , and all 

ftrcisa aAiiff* are in the ■l^ > lt a p«f««r of the king; 

3. The s a i ^ iH ^g U are the Idac's smtM which he may ^pea or 

gtasf on what e*MdltloBi he pleases. 

0. Abo«k of rates was now issued, July, 1608, under the great 
seal, by which heavy duties were laid on neariy all mercantile 
commodities. 

y. Parliament took the matter up, and after a long debate 
pettttoned the king 16 10, against the ill^;al customs on the fol- 
lowing grounds : — 

1. From the Conqnest to Karj- there are only six cases of im- 

positions. These were removed when complained o£ 
From MaiT to James there are only twe. These were 
for spaolal circumstances ; 

.'. Vreoedents are a^aliaet it. 

2. If the king had the power of increasing taxes without consent 

of Parliament, this power has been expressly abrogated 
by Mairoa Carta, Conflmiatio, 1A Bdw. HZ. 
This petition was nnaneoeeefU. 

7. The right of enhancing the customs was swept away by 16 
Car. L and the declaration in the Bill of Rights. 



IV. VATIOVA& BBBT. During the Plantagenet reigns it 
was impossible to prevent the king's borrowing from Jews, foreiirB 
bankers, rteb men, or the Cbnreh, which debt in the long run the 
nation had to pay. 

It was Henrj- IZZ.'s antloli»ations of his revenue which mainly 
produced the Provisions of Oxford. 

Many Lombard bankers were rained by the refusal of the 
nation to pay Bdward X.'s debts. 

V. VmtVBTAirCB AWB PBB-BMFTXOV. a. This was 
the right of baying previsions, &c., for the kin^s use at an ap- 
praised value, and of impressinir labour and carriage. 

This right of very ancient date was extended to include all the 
household, while the purveyors abused their power. 

It thus became oppressive, and was limited by statute. 

0. Magna Carta. ^ No constable or other bailiff of ours 
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shall take com or other chattels of any man unless he presently 
gives him money for it, or has respite from the seller.' 

Articuli super Cartas. 130a <None shall take pnrvesr- 
anoe within the realm save the kinir's pnrveyom ' — * who must 
•bow their warrant before they take anything ' — * and shall take 
no more than is needftal or meet to be used for the king, his house- 
hold, and children.' 

De Tallagio non Concedendo. 1306. *No officer of ours 
or of our heirs shall take any voeds of any person witbont their 
goodwill and assent.' 

25 £dw. III. ' Com and victuals taken for the king's use 
shall be appraised at their riirlittal value. 

1362. Statute of Purveyance declared that the right was 
only to be exercised on bebalf of the klnff or queen : the hated 
name of purveyor was to be changed for that of buyer ; and pay- 
ments were to be made in ready money. 

y. The abuse however continued, and was frequently com- 
plained of by Parliament, nor was it till 1660, when, having fallen 
into disuse under the Commonwealth, it was relinquisbed by 
Statute 12 Car. II. 

VI. roBCBB xrf>Airs OB BSsravo&BsroBB. a. Forced 
loans were resorted to by Henry III. and Richard II. Edward IV. 
however invented the benevolenee. In 1472, on the plea of a war 
with France, he called his wealthiest subjects before him and de- 
clared to them the impoverished state of his exchequer, demanding 
of each of them a large sum of money. 

^. i486. Richard III. passed a statute against this practice, 
which had become an intolerable burden to the country. Bene- 
▼olenoes in themselves were not unconstitutional, and were 
really a recognition of the sole right of Parliament to tax ; but 
beginning as a free gift they soon became compulsory owing to the 
power of the asker. 

y. Henry VII. however disregarded this statute as the act of 
an usurper. Benevolences were from time to time enforced, and 
the intolerable exactions of Bmpson and Budley enabled Henry 
VIII. to acquire great popularity on his accession by their punish- 
ment. 

Henry VIII. maintained his right to recdve fkree presents, 
but the instance of Beed, who was sent to Scotland to endure * the 
sharpe discipline militar of the Scottish war,^ shows that there was 
considerable danger in refusing this free gift. 

Under the Tudors and Stuarts forced loans were frequently 
enforced. 

d. Under Charles I. the collection of a forced loan led to the 
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proceedings in Darnel's case, and the debates in Parliament 
which followed in 1627. sir a. Coke declared that it was the law 
of the land, that ' the king cannot tax any by way of loans.' 

1628. The Petition of Right embodying this declaration 
which was conformable to the spirit of the law, complained that 
commissions under the Privy Seal had collected benevolences, and 
prays that ' no man be bereafter compelled to make anj- ffift or 
benevolence witbout common consent by Act of Parliament, 
and that none be molested for it on refusal.' 

Vorced loans were continued by Charles I., however, during 
the period of his arbitrary rule without a Parliament. 

*. 13 Car. II. finally settled the law of the question by declar- 
ing, that ' no commtaelone or aids to receive voluntary subecrlp- 
tlone from subjects can be issued but by consent of Parliament,' 

but that with the consent of Parliament it is lawful for the king 
* to issue commissions under the Great Seal for receiving voluntary 
subscriptions.' 

VII. raras. One of the most important items of the royal 
revenue at first were the lines and amercements, and penalties to 
which the king was entitled either wholly or in part. It became 
necessary, however, to limit the exercise of this branch of prero- 
gative to protect the subject. 

Magna Carta. *A freeman shall not be amerced for a 
small fault, but after the manner of the fkult, and for a great 
fault after the greatness of it, savlnir to him his means of Utc- 
Uhood ; and a merchant likewise, saving to him his merchandise ; 
and a villein in the same way shall be amerced, saving to him his 
walnaye.' 

Statute of Westminster I., 1275, repeats the words of 
Magna Carta almost exactly. 

1352. Statute of Treason defined the limits of this offence 
in order to prevent the king including various minor offences under 
this head, in order to infiict the heaTy penalty of forfeiture to 
the crown. 

During the 16th and X7th centuries ruinous flues were in- 
flicted by the law courts, and especially the Star-Chamber. 

The Bill of Rights declared that 'Whereas the late king 
James II., by the assistance of divers evil counsellors, judges, and 
ministers employed by him, did endeavour to subvert the laws and 
liberties of tnis kingdom ' in various ways ; and among others by 
imposing ' excessive fines ; ' — ' ezcesslTC fines ouyht not to be 
Imposed.' 

VIII. MOVOVO&ias. I. The crown had always assumed the 
right of refulatlav through the oonaeU all matters of commereo 
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and trade. In this way it was possible to tax the people indirectly 
by granting priTileseB or monopolies for sums of money. 

iBinillam tbe Conq^eror granted privileges to the cloth weavers 
for a sum of money. 

*One' of the forms of royal exaction was to open a fair and 
enforce the closing of all other shops in the neighbourhood as long 
as it continued.' 

The STAPLE TRADE was managed in this paternal way as 
well The staples were perpetual fairs regularly organised, where* 
alone the chief productions of England could be sold. These were 
therefore called staple eonunodltles. The staple towns were at 
first cities of Flanders, and to reward any particular town or ally 
the staple might be removed there. Edward III., hoping to keep 
the advantages of the staple trade in England, named nine towns 
there which were to have the exclusive rights of staple markets. 
This plan did not answer, as it enhanced the price to foreign mer- 
chants and destroyed the English mercantile navy. * It * was 
therefore speedily abandoned, and after Henry VI. Calais became 
the sole Bngrliab staple town.' 

After various attempts to prohibit foreign imports, the greater 
part of the foreign merebants were formed into a ffolld with 
regular prlTlle^es, and were known as the merchants of tbe 
Steelyard. 

The oolnaffo was a royal monopoly. 

2. Later, as new branches of trade began to be opened up, the 
crown claimed the right of granting the monopoly to individuals 
or companies in return for payments, which proceeding, though it 
•nlianoed tbe price to the constuner, was certainly a judicious en- 
couragement to enterprise and invention. 

Mary granted the monopoly of the Russian trade to a com- 
pany. 

3. Elizabeth extended this to almost every article of do- 
mestic trade. Patents of monopoly were granted generally for 
exclusive desding in foreign articles, but in some cases reaching 
even to salt, leather, coal, and other necessaries. The courtiers 
who obtained them sold the right to companies of merchants. 
Thus the prlee was considerably enbanoed witbont the revenue 
being much increased. 

Several attacks were made on this iniq^uitous system by the 
Vnrltan Commons in the latter years of Elizabeth, and in 16 Ol 
a bolder and more suooessfbl attack was attempted in spite of 
the opposition of Robert Cecil and Bacon, who talked loudly of 
prerogative. After four days' eager debate, Bliaabetb wisely ap- 

* Bright, Eng, Hut, l 357. ■ Ibid, L 357. 
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peased the angry House by a deelaratioii that she wonld revoke 
all grants that should be found injurious by fair trial at law. 

In spite of this declaration and the joy of the Commons, they 
were not all revoked, and a lonff list of them existed in 1603. 

James I. made use of this evasion to obtain money during 
16 14-162 1, when his policy of ruling without Parliament was tem- 
porarily realised. Xtioenses and patents of monopolj- were 
granted for large sums, and both government and the monopolists 
reaped a large harvest from the consumer. The odium fell mainly 
on the monopolists, and of these the most odious was MompesBon, 
who had a patent for grold and silTer thread, and also a patent 
for licensing inns and alehouses, in which he used extreme violence 
and oppression. 

The Parliament of 1621 attacked Mompesson, who fled, and 
Mlcliell, a justice of the peace, who had been the agent of Mom- 
pesson's tyranny. Th^ two were solemnly impeacbed with Baeon 
and others, the Parliament by this act reviving their ancient and 
salutary right which had fallen into disuse among the Tudors. 

Charles I., during the years of his arbitrary ffovernmont, 
1629-40, raised largre some by this indirect form of taxation, grant- 
ing monopolies of coal, iron, salt, soap, leather, tobacco, beer, 
butter, linen, hops, and buttons. Thus the patentees of a new soap, 
which experience proved very bad, agreed to pay 30,000/. for two 
years and 40,000/. for the future. 

16 Car I. and the Declaration in the Bill of Rights destroyed 
all opening for indirect taxation. 

IX. SBIPMOVBT. During the years 1629-40 a new expedient 
was devised by Woy, tbe Attorney-General, for raising money 
without help of Parliament. This was the famous eblpmoney. The 
writ was issued October, 1634, and the refusal of Kr. Bampden to 
pay 20^. assessed on him brought the matter to a Judldal decision. 

The Case of Shipmoney.^ Arguments for the defence : 

1. statute &aw forbids the king to levy money without the 

consent of Parliament. These statutes are Macna Carta, 
the Be Tallafflo, and the Petition of Bl^bt ; 

2. The general defenoe of the kingdom is provided for by 

tenure of land, by the king's prerogative, and by sub- 
sidies in Parliament ; the sea has notblnff Bpeelally ap- 
pointed ; 

.•. The tax is illegal. 

Moreover : 

3. All precedents limit it to maritime towns \ whereas this 

* Abbreviated from Broom's Const Lam. 
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is extended to inland ones. There could be no speolal 
danger warranting this innovation, as a j-ear's notlee of 
payment was given. 

4. It is inooiiTeiileiit in times of no danger to set an example 
for sudden and arbitrary taxation. 

Moreover Crooke, one of the judges, declared that the king 
oonld not \VTj It by prerogratlve, for Baob a prerogratiTe did 
not exist. 

rive JadffOB voted for Hampden — tbree on tedlmioal grounds ; 
■even voted for the kinff. 

Argument for the King : 

' aro law can bar tbe Unr of bis regality.' 

This decision gave great offence to the nation, because now no 
man's property was safe. 

The &onff Parliament declared all the proceedings contrary 
to laws and statutes, and annulled them. 16 Car I. 

The declaration in the Bill of Rights finally settled the 
question. 



CHAPTER VII. 
THE KINGS COUNCIL. 

I. THE CURIA REGIS. 



I. OSZOXV. The king's council no doubt originated in neeee- 
•itj- and praotieal utility ; 

I. VeoeMitj*. 'A feudal king had more to fear from the 
isolation than the oonoentration of his vassals.' ^ If left 
to themselves, the feudatories whose power he had been 
unable to reduce to the harmless point, might, in imi- 
tation of the great vassals of the King of France, concede 
to William a mere nominal kingship, while remaining in 
practical isolation and independence. This disinte- 
irriktinff influence would be materially aided by the pro- 
▼inoial feeling which had prevented England uniting 
against the Norman, and which still existed, and did exist 
until the centralised administrative system of Henry II. 
destroyed it. It was obvious, on the other hand, that if 
William were able to collect these feudatories around 
him, to sink their yrowinff independence into submission, 
and to change them from turbulent equals into mere 

* Dicey's Arnold Eisay, Privy Council. 
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eoanolUora acknowledging his superiority, he would at 
once Btrenfftlieii lila own power and would to some 
extent oonsoliaate tbe divided kingdom. 

2. Vraotieal utility. — In early days, when kings were bound 

by few, if any, constitutional limitations, it was their 

priTile^e rather than their duty to receive council. A 

■troDff Unff, like William I., whose power was almost 

anboiinded, would perceive the advantage of possessing 

a body of councillors with whom matters of importance 

might be discussed. They were likely to give him, if not 

ffood, at least boneet adviee» and be was not bound to 

take it if it was nnaeceptable. The advantage of being 

able to get rood advice from men who were at once 

experienced and likely to be unprejudiced was obvious 

and great to a king who was strong enough to render all 

opposition flmitlesB. 

On these two irronnds no doubt William was induced to 

continue in a more Norman form the STatlonal Council which 

existed in Saxon times. At the same time his accession as tbe 

beir of Bdward tbe Confessor, and the consequent continuity of 

many English institutions, would be an additional reason for the 

retention of an institution so fraught with advantage now that it 

was shorn of any dangerous powers. 

II. OOSTBTXTVTXOV. Under William this council, thus 
continued, is a mere feudal court, whose rights, though theo* 
retically great, being the same as those of the old Witan, are prac- 
tieaUy merelT nominal. It is therefore simply a consultative 
and eonsentinp body, whose advice and consent are always asked 
and given as a matter of course. 

It has three forms : 

1. Ordinary = the great officers of the household and some of 

tbe maflmates and bishops \ 
e the pennanent council, which always attended 

the king and transacted all business which came 

before him personally ; 
»the consilium ordinarium, which developed 

into the Privy Council, the &aw Courts, and 

the Cbancery. 

2. Bxtraordinary -> the great officers of the household, all tbe 

magnates and bishops, and some of tbe 
otber tenants-in-cbief ; 
ethe Common or Great Council, which met 
three times a year on special occasions, 
when the king wore his crown, and which 
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differed from the permanent council con- 
stitutionally only as regards numbers. As 
long, moreover, as the Un^ posseBBed the 
power of enlarfflnff tlie nninbers of tbe 
CoiiBllliiin Ordlnarlam, and dtmlnlBhtag 
tbat of the Oommon Connoil, the' dtf- 
ferenoe between them even in constitution 
was extremely smaU. Nor was it till the 
defining action of the Bdwards had closed 
the ranks of the peerage, that the king's 
council and the assembly of tenants-in- 
chief became finally distinct. This second 
form, in its earlier state, and shorn of the 
minor tenants-in-chief added by Henry IL 
and Magna Carta, developed into the 
House of &ords. 



3. Theoretto » all tbe landowners. 

This form was only realised oeeaslonallj-, when the nation 
assembled in arms for some purpose, as at Sallsborj' in 
IO86, to take the oath to William. 
This tlilrd form of the council ultimately, by the help of the 
representative system, developed into the Parliament, 
absorbing the Common, or Great Council, as the House 
of Lords. 
The first two forms (the Ordinary and Common Councils) 
constituted the Curia Regis, a term which in Norman times was 
used indlffercntlj- for either. 

III. VBUiKAirBBrT comrcz&. i. Its members. 

a. Tbe ofllcers. The Steward, the Constable, the Chamber- 
lain, the Butler. (Tbese four ofllces were at first of 
grreat Importance ; g^raduaUy, bowever, tbeir power 
became transferred to otber ofidals, wblle tbe ofllce 
Itself, reduced merelr to a grand-seijcantj-, became 
beredltary In certain flunlUes.) 

The Justiciar, the Treasurer, the Marshal, the Chancellor. 
(Tbe first tbree gradually acquired tbe powers of tbe 
steward, constable, and cbamberlain. Tbe marsbal- 
sblp, bowcTcr, became beredltary, and lost a grreat 
deal of Importance. Tbe Justiciar became secnndus 
a reye, until bis power was absorbed by tbe cban- 
cellor. Tbe really Important ofllclal places, sucb as 
tbe Justlclarsblp and tbe treasnrersblp, were usually 
sold to ecclesiastics. Tbis system prcTcnted tbem 
becoming beredltary, and ensured efltolency and 
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honesty to Bome extent, owinff to tbe buyer's fear of 
loelnir tbe place.) 
The Comptroller of the Household, the Chancellor of the 
Exchequer, the Judges, the King's Sergeant, &c. 

/3. Tbe mairiiateB. The two Archbishops (wbo claimed a 
rlirbt to Bit In every conndl). 

Several bishops (wbo ml^bt at tbe eame time be adminis- 
trative ofllcers, or wbo mlgrbt be enrnmoned on ac- 
count of reputed wisdom). 

Some of the barons and earls (summoned on account of 
Importance^ or claiming to attend of rlffbt). 

The line between the magnates and the officers was not elosely 
drawn, as most of the officers were also ecclesiastical or lay 
magnates. 

2. Its duties. 

Its duties were mainly executive and judicial, though it also 
took part in acts of legislation. 

It had, as it were, tbree pbases : 

a. An ezecutlTc : it acted to some extent as a body of minis- 
ters carrying out the behests of the king. 

/3. A legislature : declarations of tbe law and alterations 

and improvements of it were mainly issued through the 
council. The asslates of Henry II. were generally pro- 
mulgated with their advice and consent. 

y. A law court : As a law court it transacted all business 
brought before it as a court of first Instance, and as a 
court of appeaL As a court of first instance, moreover, 
it would assume various phases, being presided over by 
a different oflleer accordmg to the nature of the case. 

Thus the diffi^rence between these various aspects of the council 
lay more in the nature of tbe business, tbe president, and 
place of meeting, than in the nature of the court, or assembly, in 
t»rhich the affair was transacted. 

E,g, The MarSbal as a rule attended to mlUtary matters, and 
so would preside over the council, or portion of it, when it 
met to discuss military matters. 

The cniancellor similarly would attend to all matters affecting 
the royal %t9aktM, 

The Curia Regis, in fact, in its ordinary form, was merely the 
instrument of tbe kiuff. The king, being at once ruler and judge 
of the nation, was possessed of unlimited power, which he 
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€lsed mainly through the Onria. If, therefore, the Curia seems 
to be possessed of great and undefined powers, it is beoanse tbe 
KING was aotaaIl3r possessed of tbem. 



IV. OBVSSOVMSVT. Under the deflBlnff hands of Henry X. 
and Henry XX. the Curia Regis began to lose its o^d shifting, un- 
certain characteristics. 

1. The Hational OonnoU becomes dlstlnffolsliable from the 
King's Council, though it is still merely a very foXL session of the 
King's Council. 

2. The great press of business in the Permanent Counoil 
made it Impossible for the council to transact it all. It became 
customary, therefore, to refer tedbnloal business to eommlttees 
of the council, presided over by that officer whose duty it was to 
attend to it. 

a. One eommlttee, therefore, of the council, assisted by the 
ehaplalns of tbe royal beusebold as clerks, transacted all the 
flnanolal business of the country, accounted with the sheriffs, and 
decided financial suits. This committee was called the B^ebeqner. 

/3. Most of the dignitaries of the household had a staff of 
servants, over whom he exercised Jndlelal Amotions, while he 
had always assumed a prominent position in all cases affecting his 
department which were brought before the council. These powers 
developed into regular courts^ with cognisance of all offences 
committed, or disputes arising, in his department. Hence the 
origin of the courts of the Hlg:b Steward, the Constable, and the 

y. But most of the Jndlelal rights of the Council were still 
exercised by the wbole body in session. 

3. These eommlttees gradually became more definite still. 

a. The azebeqner, assuming a more distinctly Judicial 
aspect under the name of the Chirla Hegrl*) acquires more ex- 
tended judicial rights by the exercise of the tall Judicial powers 
of the connclL The financial business of the country is trans- 
acted by this eoort In a financial session, when it is called the 
Hziflieqaer. 

The real change effected is that — 

(i) vnder Henry X. tbe Hzifliegner transacts financial busi- 
ness, and Incidentally tries financim suits (its finan- 
cial character being the most important). 

(2) vnder Henry XX., bowcTor, tbe Curia Heyls transacts 
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Jvdletal tawiii«M prlaelyny (the most important), and 
•]•• llnaiMiial tawiii«M •eoondarUy (callmg itself the 
Exchequer). 
Therefore, under Henry II., the words * cmmiA &BOIS ' have 
two distinct meanings. 

(i) Curia Regis, in its widest sense, is the general name for the 
CohbIUiuii Ordlnaxtiim a« a legrl^latlTe, esaenttre, and 
Jttdlelal bod]r* 



(2) Curia Regis, in its narrowest sense, is the term used to 
describe the Jndldal eommittee of tbe OonslUvm Ordinartom. 

0. The otber eonunittaeB become mere definite courts, with 
distinct jurisdictions. 

4. This deflntnir Mid hardening tendenejr proceeded still 
further, drawing liiarper lines between the divergent offshoots of 
the original council 

a. In 1178 Henry II. reformed tl&e Onrla Boris (judicial 
committee), cutting down the 18 judges to 5, who were 
to try all cases, rosorrlngr the more difficult ones for the 
kiniT la oounoU (the Curia Regis from its appellate point 
of view). These 5 judges were to try all cases nominally 
eoram rove. This court was therefore called the Conrt 
of Xlnff's Beneh (Ctarla Xoffls eoram reye). There 
were, therefore, now two coorts, the Courts of Exchequer 
and King's Bench. 

/3. 1215. MaynaCartallxed the court for tryingCommonVleas 
at Westminster. There were therefore now three eonrts, 
the Courts of Exchequer, King's Bench, and Conunon 
Pleas, with the Court of Appeal (the king in council). 

y. Under Henry m. and Sdward I. these three courts of first 
instance became definitely separated from one another, 
with separate ooUeires of Jnstlees, presidents, and 
Jnrlsdiotlons. 

V. sasrar. The ConsUlvm Ordlnarlnm thus by 121S had 
transferred most of its judicial powers to the law courts and official 
courts, retaining, however, its rights as a oonrt of appeal, as a 
oonrt fbr affordinir summary relief in unusual cases, and as a 
oonrt of first Instaaoe for tenants-in-Ohlef, which last right 
was generally exercised in the fuller session of the National Council 

The following table shows the dianre which had come over 
the old Curia Regis of William the Conqueror : — 
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/ Permanent Council 






Common Council 



\ j8. Theoretic Council of all landowners. 



II. / «. Curia Regis 



• / 



Permanent Council 



Law Courts 
(Curia Regis) 



Courts of Officials 



\ 



executive, 

legislative, 

court of appeal, 

court of first in- 
stance for ten- 
ants-in-chief. 

a large session of 
the permanent 
council, and 
hardly distin- 
guishable firom it. 



court of appeal, 
court of first in- 
stance for ten- 
ants-in-chief, 
court of equity, 
court of summary 

relief, 
an executive of 

agents, 
a legislative. 

Court of. King's 
Bench (Curia Re- 
gis). 

Court of Common 
Pleas, 

Court of Exche- 
quer. 

court of High 

Steward, 
court of Marshal, 
court of Constable, 

&c. &c. 



j8. National Council, with certain rights as a court of appeal and as 
\ a court of first instance for tenants-in-chief. 



//. THE PRIVY COUNCIL 

I. OBZOnr. After the 011001117 of Henry IXZ. ' we first dis- 
tinctly trace the action of an inner royal council, distinct 
FROM THE Curia Regis as it existed under Henry II., and from 
the Common Council of the realm. The king's personal adTlsers 
begin to have a reoocnlsod position as a distinct and organised 
body.' » 

> Stttbbs, Canst, Hist, u, 40. 
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During this minority, too, the power of the Vational Oounoll 
irreatlsr laereaeed, owing to its reteatloii of several powers which 
had originally been shared with the Consilium Ordinarium, and 
owing to the ao^inleltioii of new ones. 

During the mlnorltj the Vatioiud Ootudl was consulted 
formally on the appointment of mtnUteni. E.g, iai6. ' The 
barons of the realm by conunon assent chose the aarl of Fem- 
l^roke to be reetor reirie et re^nL' laae. The Common Council 
appointed Ralph Neville chancellor. Thus it obtained a bold on 
the ministry and the council, which later became important. 

.% eu The Vational Oouncll had the rights now — i. Of con- 
senting to the appointment of ministeni ; 2. Of appointing^ a 
recent ; 3. Of removinc their ministers again ; 4. Of consenting 
to taxation ; 5. Of assisting at loffielation ; 6. Of trsrinc tenants- 
ln«elUof. 

3. The Ordinary Oonncil was now — i. A council of rerenej* 
during the minority ; 2. A council of ministers during the ma- 
jority; but in both cases to some extent dependent on the 
National Council ; 3. A loffislatlTe body to some extent ; 4. A 
court of appeal and snmmarjr relief; 5. A court of e^tultj. 

Note on the Obancerj', &c. 

I. a. In fact, though most judicial business had been trans- 
ferred to the law courts, yet there were certain cases not 
provided for by the oommon law, which were managed 
in consequence by the obaaoellor and the council as a 
court of equity. 



0. Also when tbe offender was so strong tbat the ordinary 
law courts were unable to tonob bim, the council inter- 
fered as a court of summary relief, and in this capacity it 
would be presided over by the chancellor as the highest 
legal officer. 

y. Also, in the court of appeal, if the king was not present, the 
chancellor presided, and to him as business increased most 
petitions for yraees were referred. 

2. It is evident, therefore, that thoujp;h the obanoellor was 
tending to become the bead of a separate equitable 
jurisdiotion, there were strong ties to bind him to the 
council ; nor was there really much difference at first 
between the equity court and the council as a court of 
summary relief. ' This connection was strenfftbened ^ by 

* Dicey, ArwAA Essay, 
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the fact that it was the chancellor's peoulUur dntj to 
affix the Great Seal to the rojral vranto, and that the 
passing of royal grants was a preroratiTe on which the 
advice of the whole council was frequently taken/ and 
that whenever the council acted it did so by means of a 
writ issued by the chancellor. 

.*. Conneotioii between Cliancerj' and Ooanoil — I. Passing 
and sealing rojral vrante ; 2. Issuing write ; 3. Fre- 
eidinff over council in its judicial aspect ; 4. Receiving 
petitions for g^ces. 

3. Separation. As the otber oonrts branched off, so did the 
Obancery. Preeenre of bneineee and distaste for enb- 
tletiee of legal discussion made the council glad to refer 
matters of law to the chancellor, and gradually leave them 
to his decision. 

The ordinance of Edw. ZZZ., 1346, which referred matters of 
grace to the chancellor's decision, marks the eetablieb- 
ment of tbe separate conrt of equity. From this time 
he decided matters of equity on his own antbority, and 
gave help to those prevented by violence from obtaining 
relief at law. 

Still a dose union necessarily existed between tbe council 
and tbe obancellor. 

It is probable that the events of Henry's minority had a con- 
siderable effect in creating the idea of limited monarcby which 
almost immediately springs into existence. 

In fact, the result of the regency naturally was the growth of the 
theory that the kinc can do no wrony, and bis ministers must 
be responsible. 

The ministers became a regular body of paid officials, bound 
by a Parliamentary oath, and meeting under precise conditions by 
a regular summons. 

E.g, Edw. Z. 29, the names of the king's principal councillors 
are mentioned ; Edw. ZZZ., a olerk ot the council is men- 
tioned ; Acts are passed with its consent as well as that of 
Parliament, as though it were a separate estate. Zn 
flict, tbe council was becomiair a distinct body. 

The result of the defining process of the 13th and 14th centuries 
was that the Council, the Parliament, the &aw Courts, and the 
Cbancery became distinct bodies, while a strunle bevan 
between Farliament and tbe Council, the former striving to 
control the action of the latter. 

II. STBVCMKbE BETWVBV COVWCZli AVB VAWbZA- 
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\ OmnMmm I. Growth of theory iliat kinir can do bo wronr ; 
2y and that the kinc oorlit not to Imposo taxation witbont 
ooBoont of Vattonal Oonnell. 

«'. Soslro to control ministers (or council), and thus control ( 

the king, whom they could not directly. 

3. Chrowtli of tlio powers of both councils^ and consequent 

hostility. 

4. Hostility between the oommon lawyers, (whose influence 

was great in Parliament) and the oivil lawyers, (who 
were powerful in the Chancery and coimcil). 

Sesults. Vour modes of exeroisiny this control were there- 
fore attempted in turn. These were — 

1. The olaim to elect yreat oflleers in Parliament, In 

1244, and several succeeding years, the barons claimed the right 
of chooslnff the justiciar, chancellor, and treasurer. The king, 
however, saw clearly that this would practically deprive him of 
all power, and so pertinaciously refuted the proposal. 

The barons in 1258 appointed Hugh Bigod justiciar. < Communi 
consilio constituerunt Hugonem Bigod Jnstitiariiuai Angliae.' 

Under a strong king like Bdward Z. it is not likely that $uch 
an obnoxious claim would be advanced. 

It was revived, however, in the next reign. 

The Ordinances (XIII.-XVIII.) * All grreat omces of state in 
England, Ireland, and Gascony are to be filled up by the king 
with the connsel and consent of the baronage.' 

It dropped under Edward III., but was brought forward again 
in the minority of Sichard zz. The Commons of his first Par- 
liament petitioned that the chancellor, treasurer, chief justices, 
chief baron, and other important officers might be appointed in 
Partiament, 

It was frequently and unsuccessfully advanced during the reign, 
but it dropped into disuse, being impossible to maintain ; * for the 
personal inflnence of the kiny would overawe any ordinary 
minister, and a minister who could overawe the kinff would be 
dangerous to the liberties of the country,' ^ 

2. Oath of ofllce. The barons in 1258 tried to bind the con- 
sciences of the ministers appointed. 

E,g: Oath of the Justiciar. * He swears that he will well and 
loyally, according to his power, do that which belongs to the 
justiciar of right to hold, to all persons, to the profit of the king 
and the kingdom, according to the provision made and to be made 

* Stubbs, Const. Hist, ii. s6a 
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by the 24, and by the council of the king and the great men of the 
land, who shall swear in these things to aid and support him.' 

This was obviously derived from the old practice of the king's 
ooronatioii oatb, and the oaths of the sheriffs. It &iled, however, 
because it was so obvious that an oath would not bind tlie oob- 
•elenoe of an iineompiilone minister, and that it was not neces- 
sary to bind a conscientious one. 

3. Impeaoliment. This was a means of pnnlelilnff refractory 
ministers, and carried with it the evil that it was necessary that a 
minister should mlerorem Tory flagrantly before he could be 
impeached. 

It was derived from the preceedlncs of the kings themselves. 
Henry zn. had ruined Bnbert de Bnrffb. Bdward ZZ. revenged 
himself on ivuter Aanyton. But in all these cases as a rule the 
penalty suffered was pecuniary, and the man's reputation does not 
seem to have been tarnished in consecjuence. 

This practice, however, coupled with the growth of the theory 
that the king can do no wrong, directed all the national bate, or 
popular Tlolenoe, towards tbe ministers alone. 

When, therefore, Stapledon, the ex-treasurer, and Baldock, the 
chancellor, were attacked in 1327 by the nation, and punished for 
the offences of Edward II., it was to some extent an enunciation of 
the principle that ministers are responsible for what they do, even 
though it be by the king's command. 

In 1376 this principle was more regnlarly advanced, when the 
liood Farllament proceeded to impeach &atlmer, tbe chamber- 
lain, Vevllle, the steward, Xyons, and Alice Ferrers. 

In 1386 the Commons impeached Michael de &a Pole. ^ His 
condemnation showed that great ofHcers of state must henceforth 
hold themselves responsible to the nation as well as the king.' ^ 

While the impeachment and condemnation of Sir Simon 
Bnrley and the other courtiers in 1388 shows that the klnc can 
no longer defend his fktvonrltes against the Parliament. 

This right, which was again used against "William de Xia Pole 
in 1449, contained the defect that it was too violent a measure for 
ordinary use, and would only be put in force to punish excessive 
tyranny or mlrovemment. It is obvious, therefore, that, pro- 
vided ministers kept within certain limits, they had nothing to 
fear as a punishment for misgovemment. 

It dropped into disuse during Tudor times, owing to the pre- 
ference those monarchs had for the more rapid and decisive Bill of 
Attainder, and owing to the subserviency of the Commons, which 
prevented the latter using it themselves. 

» Stubbs, CoKsU HisU ii. 563. 
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It was revived again in 1621 by the impeachment of B 
pesson for monopolies, mobell for misuse of justice, Baeon for 
bribery, and nojrd for speaking disrespectfully of the Palatine. 

The case of nojrd also served to finally dtaerlmlnate the 
rlfflits of the two Bouses, which had been to some extent settled 
in I Hen. IV. The Commons proceeded to try and condemn 
Floyd, when the Lords interfered, claiming that as their right. It 
was decided at last that the power of accusation belongs to the 
Commons, that of oondemnatioB to tlie Xiorde. 

This revived right was finally oonllrmed to the Commons by 
the impeachment of Middlesex, tbe treasnrer, In 1624, under 
the auspices of Charles and Buckingham. 

4. The olaim to eleet the oounoll. The mnltlplloatioB of 
the powers of the council, which continued steadily, produced a 
olalm on the part of the Parliament to nominate its members. 
Moreover, as the various plans to control ministers by election, by 
oath, or b)r impeachment, failed, or practically were of little use in 
ordinary circumstances, by claiming to elect the council itself they 
hoped more effeotnallsr to control the executive. 

The 24 &ords of the Provisions of Oxford, and the Kords 
Ordalners, are instances of irregular councils which expressed 
this feeling. But in all these cases the process by which they were 
forced on the king was entirely revolntlonary. 

The weakness of Henry XV. laid the ground open for Parlia- 
ment, and the demand that the members of the king's council 
should be nominated in Parliament, and take certain oaths, was 
invariably made when the affairs of the State did not work satis- 
factorily. 

1404. After Hotspur's rebellion, at the reqnest of the Com* 
mens, the klny named 6 bishops, a duke, two earls, six lords, in- 
cluding the treasurer and privy seal, and seven commoners as a 
council. 

1«06, l«lo. He nominated a council under similar pres- 



Benrjr Z/ acted consistently on this principle, and his perfeet 

aooord with the Parliament enabled him to rule in his absence by 
the council without any difficulties as to its composition. 

Under Henry VZ. the oonnoU of reffeney was elected in Par- 
liament. After Henry came of age^ the Parliament foryot or did 
not oare to exercise any influence m the selection of the council. 
In 1437 the Unff had begun to nominate absolntely, and the 
council once more became a mere instrument in the hands of the 
king or court.* 

' Stubbs, Const. HitU iiL 248. 
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The result, therefore, of this lone strarffle between the Par- 
liament and the council was, that though all plans to obtain a real 
control over the executive fkiiled or dropped Inte disuse, yet a 
powerful weapon was forged wherewith to attack individual 
offenders. This weapon, impeaolimeat, later enabled Parliament 
to ezereiso some Indirect Inflnenee on tlie wliole ezeoutlTe 
tbronrb tbe Indlvidnal parts. 

III. PO'VrBSS. Close Soils, Ben. ZXZ. 'It had a direct 
Jurisdiction over all the courts below, with the power of reversing 
any judgment of these courts founded in error.' 

'Whenever the council thought it expedient to have the 
advice and assistance of any particular persons, whether barons, 
bishops, or others, the cbancellor, by order of the council, issued 
writs of summons to such persons according to circumstances.* 

And if any information was required, writs and commissions 
issuing from the council were despatched out of the Chancery, and 
the inquisitions made by virtue of such writs being presented to 
the council, instructions upon the matter at issue were thereupon 
delivered as the case required. 

' conventions, recogrnisances, bails, and agreements were 
also made before the council. 

' Oatbs, voncbers, and protestations were also made before it. 

' Orders for pasrment of money were issued from it. 

' Judgrment was given in matters tried before it on petition. 

'Persons were ordered to appear before the council to show 
wby they opposed the execution of the king's precepts. 

' Persons aggrieved, to state their complaints ; and the agrvres- 
sors were commanded to appear and answer to the charges pre- 
ferred against them.' 

Annals of Burton. Oatb of council, 1257. They swear ' to 
give faithful counsel, keep secresy, prevent alienation of ancient 
demesne, procure justice for rich and poor, allow justice to be 
done on themselves and friends, abstain flrom ffifts and misuse 
of patronage and influence, and be faithful to the queen and the 
heir.' 

VoBdera Z. 1009. Oatb under Edw. Z. They swear ' to give, 
expedite, and execute faithful counsel ; maintain, recover, in- 
crease, and prevent tbe diminution of royal riybts ; do justice 
honestly ; take no gifts in the administration of justice.' 

These extracts show the general powers and duties of the 
council. 

Its more important rights were : 

I. Bjceoutive.^ This was its primary function, to carry out 

* Stubbs, Const, Hist, iiL 347* 
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the will of the king. During the minority of Heniy III. it was 
practically a mnunoll of reffenejr. From this time it continually 
iBOTMuied its power, retiring under strong kin^ and coming for- 
ward under weak ones. ' Under Sloliard zz. it became a power 
oo-ordiiiata willi tlie moBareli, joining with him in all business, 
and even restricting his action.' The eontrol which Parliament 
obtained over its nomination under Henry IV. and Henry V. ren- 
dered it enl^ordlaate ; but still it acted during the absenoe of the 
latter as a reffenoy. In the first year of Henry VI. a real ooimoll 
of recency was nominated in Parliament to carry on the govern- 
ment. This body exercised the rights of sovereignty dunng the 
minority, and latterly became an uncontrolled executive, which 
power it retained, owing to the weakness of Henry and the remiss- 
ness of Parliament. The power of* the council, therefore, during 
this reign tends to Increase until it becomes the real ruler of the 
kingdoQU 

2. Acfflelatlve. Under the Bdwards the council had a real 
•bare in leylelatlon. Its consent is quoted in many cases as well 
as that of the Parliament, as though it were a separate estate. 
Ordinances, moreover (' which are next in force to a statute,^ and 
differ from it only that they have not the consent of the Com- 
mons '), were passed with its advice and ooneent alone, which 
were binding on the community. The power of ordaining relaxa* 
tlone of the etatutee of tbe Staple or ProTlsoni was granted to 
the king in council. . 

3. rinandal. Vlnanclal buslneee was entrusted to them 
early in the Lancastrian reigns. The whole rojral expenditure 
passed before them for audit. They were continually consulted 
as to the best mode of raising money. They were empowered 
by Parliament to give security for loans. In fact, the history of 
Henry VI. is mainly a record of various expedients adopted by the 
council to raise supplies. 

4. XudldaL After the definite separation of the Chancery 
from the council there were few Judicial rlybts left, but these 
were very Important, and were continually protested against 
under, Richard II, The council still acted as a court of appeal. 
It was also in the habit of summoning before it yreat offenders, 
who transgressed the peace by private war and rioting, and who 
were too powerful to be coerced by ordinary tribunals. 

E,g. aarl of ScTon and Sir '^. BonvlUe, 144 1. And the In- 
ability of the council to enfdrce this right during Henry 
VI. was a bitter cause of complaint, and was one of the 

* Broom, Const. Lawt p. 380. 
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chief causes of the 'laok of ffovenianoe'^ which over- 
threw the last Lancastrian. 

5. Aliens and trade.' The council acted as the Iniitrament 
of prerogative. The kind's rlrbts as regarded foreigners were 
practically nnllmlted. Naturally, therefore, they had unlimited 
control over aliens. 

They also regulated the staples, granted lloenses to trade, 
exercised the privilege of erecting and destroying grvUds, and of 
impressing forced labonr. 

6. OeneraL Their power was ooeztenslTe with royal pre- 
roffatlTe, all exercise of which was a matter of advice in this 
assembly. Under a king whose powers were strictly limited by 
Parliament their powers would therefore be restrained con- 
siderably. 

IV. UVXTB. Oanses. I. A council of some kind was neoes- 
sarjr, and the kinr'* oboloe was practloally limited. CSertaln 
ofllolals were necessarily in it, and their offices were hereditary. 
The a arobblsliops claimed a presoriptlTe right. Several blsbops 
necessarily were there, for some offices (as chancellor) could only 
be filled by an ecclesiastic. The conncll, tberefore, was not a 
mere assembly of paid ofllclals, but there were great elements of 
independence in it 

2. Under Henry VI. the councillors were all nobles, and were 
appointed nsnally for life. 

3. The weakness of Richard and Henry IV. raised the conn- 
oil at the expense of the king. The foreign wars of Henry V. 
and his accord with Parliament threw great power into their hands ; 
and the minority of his son made them the practical rulers of 
the kingdom. 

Sesnlts. Therefore, though during the first two Lancastrian 
reigns the council is snbordlnate to Parliament, under the third it 
becomes an independent executive. 

This power was committed to a seleet body of the ordinary 
oonncll, sworn and paid, who were habitually present, and who 
really ruled. 

This small inner council was called the Privy Oonncll. 

E,g, 1422. The Protector, Duke of Exeter, 5 bishops, 5 earls, 
2 barons, and 3 knights, were nominated in Parliament as 
a council of regency, 'to exercise all the powers of 
sovereiirnty dnriny the minority.' 

^ Stubbs, Const. Hist. ui. 27a * Dicey, Arnold Essay. 
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1437. The king nominated absolutely, independently of Par- 
liament. 

1444. Axk ordinanoe practically ensures that ever^ grant of 
the crown, from its presentation as a petition to its issue as 
a writ, should pass directly at every stage before the coun- 
cil. This date marks tbe beiffbt of tbe power of tlie 
oouncll as an Independent body. 

Thus the council practically reigned over the kingdom ; but 
their inability to rule it allowed disorder and violence to reach 
such a height that to many any change of government would seem 
a good thing. This laok of fovemaneo formed the STRONGEST 
PLEA for tbe Bouse of Tork. 



///. AGE OF COUNCILS. 

1. FO8ZTIOW. From the accession of Henry VII. to 16 Car. L 
the bistory of the oonnoil is the bletorj' of the royal power. 
The council becomes completely subservient to the klnr, who 
makes use of it merely as a body of ministers. All opposition 
has crumbled away in the wars ; the king therefore can fearlessly 
increase the power of the council, as thereby he merely increases 
his own autbority. 

II. OAV8E8 OF 8US8BBVZBWCT. I. All opposition in the 
kingdom is gone. The nobles had been nearly exterminated by 

the wars, or by the forfeitures of Edward IV. Those who were left 
were too few, or too timid, to resist the king's will. The Cbnrob, 
severed from the people and thoroughly hated, depended entirely 
on the king. The Commons, deprived of their leaders, were 
unable to aot for tbemselves. There was no power, therefore^ 
to control the council and the prerogative. 

2. Edward ZV. had mingled with the barons in the council a 
number of new men on whom he could rely. Henry VZZ. and 
his successors introduced oommoners into tbe oounoil, knowing 
that their entire subserviency would render the council more tract- 
able than if it were composed solely of nobles and bishops. 

E.g. 1553 the council consisted of 40 members, among whom 
were 22 oommoners and 2 judges. 

The belplessness of all classes rendered the kind's will su- 
preme. 

The result was a slavisb obedienoe to any will strong 
enougb to curb tbem. 
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E.g, Their slavish obedience to Henry's will in the dtatii- 
bntion of lands. 

E,g, Their raising Somenet to •npreme power, and sinking 
themselves from colleagues in the regency to a mere 
council. 

E,g, Their inability to give effect to their hatred for Somerset 
until Warwick showed them the way. 

Eg. Their aoqoiosoenoe in Warwick's scheme for the suc- 
cession. 



III. PO'^irass. As their dependence increased their power 
increased, for any augmentation of their authority implied the 
ftarther extension of tlie prerogative of wlUcli tliejr were 
merely the Instramente. 

1. 3 Sen. VXZ. revived and extended the old ooerciTO power 
of the council to suppress rioting, livery, and maintenance. 

2. Poyninv's Act, 1495, reduced Ireland practically to the 
control of tbe oouncil, by decreeing that *• in future no Parlia- 
ment should be held without the king being officially informed of 
it ; and that no acts should be introduced without having pre- 
viously received the approbation and license of the kiny vnder 
tbe Oreat Seal.' ^ 

3. leftmvj and anemsey were placed in the same position. 

4. ' The Act of Snpremaoy ' had empowered Elizabeth to exe- 
cute eedeeiaetieal Jurisdiction by means of oommiseioners 

appointed under the Great Seal. Several temporary commis- 
sions had sat under this Act with continually av^mented powers. 
In 1583 «« commiMioneni were appointed (12 bishops) and 
invested with almost unlimited authonty on questions of Church 
government and discipline. Its proceedings were very arbitrary. 
Persons brought before it were compelled to answer on oatb, and 
thus criminate themselves, contrary to the maxims of the common 
law. This court, which consisted mainly of privy oonncilloni 
and depended on the council, was the Hi^b Commission Oonrt.' 

5. The Ooort of tbe Vortb, moreover, originally established 
in 1536 after the great Northern insurrection, was organised by 
llTentwortb in 1627 into an arbitrary conrt on the model of the 
Star Chamber, with a right of staying proceedings at common 
law by iiUunction, and of apprebendinc persons by its serjeant 
in any part of the realm. 

6. The Oonrt of Wales was created by James I. to withdraw 

* Bright, Bng, Hist, il 363. • lUd, 568. 
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the flMir eemities of Hereford, Gloucester, Worcester, and Shrop- 
shire from the ordinary jurisdiction of common law, on the plea 
that they were the Welsh marches. These two courts of the North 
and Wales brought one^third of England directly under the 
JnrisdlotloB of the oonaoU. 



7. The constant aim of the kings was to give their 
tiom In oounell the force of law. This custom, which was really 
a rerlvml of the ordinary power of the council, was largely em- 
ployed during all the Tudor and Stuart reigns. 1539 Henry vm. 
obtained from Parliament a statnte conferring on him this right. 
It was, however, repealed in the next reign ; and so is merely a 
landmark which points out the Illegality of proclamations inno- 
vating on the law. In spite of this, however, and the opposition 
of Coke in the ease of proolamatlone, they were frequently 
employed. 

8. On the death of Henry VIII. the council appears as a 
rereney. Sixteen councillors were appointed executors of his 
will. Somenet, however, contrived to make himself svpreme, 
and reduce the executors from the position of colleagues and 
merge them again in the general body of the council. 



IV. 8TAS CRBAMBSB. I. Orlffln. The Act 3 Ben. VXZ. 
created a oommlttee of the council, with eztenelve powers to 
punish ffreat offenders and especially to take cognisance of livery 
and maintenance. 

' This Act appears intended to place on a lawftil and per- 
manent basis the Jnrlsdlotlon of tlie oounoU ' ^ (wliloli lutd 
always existed over this class of offences.) 

Ai^er reciting that combinations for unlawful purposes were 
supported by pving livery, and that the ends of justice were de- 
feated by the mterference of maintainors, it empowers ' the (^ban- 
oellor, treasurer, and keeper of the Privy Seal, or any two of 
them, with a bishop and temporal lord of the council, the chief 
justices of King's Bench and Common Pleas,' to call before them 
any such offenders and pnnlsb them. 

This oommlttee became merged in the general authority of 
the council until the Conrt of Star Obamber was merely the coun- 
cil in its most arbitrary judicial aspect. 

The date of this merger oannot be flsed exactly. 

E,g* 21 Ben. vixz. describes the committee as a separate 

tribunal from the council 
E,g. Sir Thomas Smitli, writing in the early part of Elizabeth's 

reign, refers to the later Conrt of Star Chamber (or council 

* Dicey, ArruM, Essay, 
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in its judicial aspect), and ascribes the establishment of 
its jurisdiction to cardinal l^Tolsej. 

If Sir T. Smith, therefore, is right, the oliaiiffe must have 
already beffan wlien tbe statute 21 Sen. VZZX. was passed. 



2. Jnrlsdiotlon. At first it dealt only with great offenders, 
but gradually it extended its Jnrlsdlotion te take netioe ef every 
kind of offence, all of which were pimished with savage ferocity. 

E,g, Sir Tbomas Bmitk : Mt is the effect of this court to 
bridle such stont noblemen or gentlemen which would 
offer wrong by force to any men and cannot be content to 
defend the right by order of law.' 

E,g, &ord Eaoon : ' It took ooffnisanoe of forces, frauds, 
crimes various of stellionate, and the inchoations or mid- 
dle acts towards crimes, capital or heinous, not actually 
committed or perpetrated.' 

E.g, They were also accustomed to ponisb * scandalous reports 
of persons in power and seditions news.' 

^'g' 1 5^5 ^ complete censorsbip of the press was established. 
The whole printing trade was put under snperintendenoe 
of the Stationers' Company, while nothing was to be 
published without permission from the bishops. This 
regulation was issued by proclamation. 

E,g, Prynne, Burton, and Bastwiok, for writing books in which 
the bishops were vilified in rather strong language, were 
brought before the Star Chamber, fined, cropped, and 
imprisoned beyond seas, 1632. 

The only punishment the Star Chamber could not inflict was 
death, but by flninr and imprisoning Juries who gave verdicts 
contrary to direction they were praetioaily able to enforee this 
punishment also. 

E,g, The jury who acquitted Sir Wicholas Throckmorton, 
2 Mary, were committed to prison. Those who acknow- 
ledged their offence were released. Those who did not 
were fined heavily. 

V. BBCXJOrs. Under the Tudors the council was a powerfhl 
instrument of ffovemment, and conduced greatly to the increased 
exercise of prerogative. 

But the arbitrary extension of its powers under the Stuarts 
at a time when Parliament, awakening from its long lethargy, was 
entering on the career of reform, produced its fall. 

Oovemment by Parliament and the Star Chamber was 
inoompatible ; and after a long strnffrlo> in which twice the 

H 
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Idng^ triumphed over the Parliament, the Star Chamber fell 
unregretted. 

16 Car Z., one of the most importaiit acts of the Long Parlia- 
ment was the abolitioii of tbe Star Obamber. With it fell all 
the other courts dependent on it, and it was not restored at the 
Restoration. 

Thus meat of llie Jndlolal powers of tbe council were swept 



/K THE COUNCIL AND CABINET. 

I. TBB C01IWCZ&. The result of i6 Car I. was to transform 
the council into a purely politioal body. Charles II., on re- 
organising the council, admitted to it every prominent man of all 

parties, so that it consisted of a heterogeneous collection of cour- 
tiers, Presbyterians, Cromwellians, and the Queen Mother's party. 

It was far too nnmeroos and motley to admit of the regular 
transaction of business. The result was that Charles fell into the 
habit of discussing and settling what was to be done with an inner 
Jnnto, cabal, or cabinet of his own friends, or of the most important 
men. The result of these deliberations was then communicated 
to the council. Naturally, therefore, the council lost a yreat deal 
of its importance as an executive, tending constantly to become 
a mere revisinff body. 

This Cabinet, however, did not necessariiy consist of men 
afreeinff in political opinions. Moreover, there was but sligrbt 
responsibility to the people. While the command of the king 
was of sufficient weight to overpower the scruples of the minister, 
or even his opposition. 

E.g. Sanby, desiring war with France, executes a secret treaty 
with Louis at the king's command. 

E.g: The Commons impeacb Clarendon and Danby, but can- 
not prevent the king intriguing with France. 

The result of this system at first was the loss of aA cbeck on 
the action of the king, owing to the defeasance of the Privy Council 
and the defective responsibility of the Cabinet. 

It was in view of this danger that Sir ivilliam Temple devised 
bis scbeme for restoring tbe council, 1679.^ The Cabinet was 
to be increased to so, among whom were many of the Opposition, 
notably Russell and Essex, while Shaftesbury was made president. 
^Vltboiit tbe advice of tbis council, the king pledged himself 
not to act. 

Tbe plan, bowever, flailed. The number was too larye for 

t * Bright, Eng^. Hist. ii. 753. 
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rapid or secret action. Temple^ Band^rlaad, a*sMiy and BAltfaz 
practically formed an Inner eal^inet. The Opposition members 
refused to be included in the administration without having a voice 
in it, and the council broke up. 

Tlie Cabinet ttterefore triompbed over tbe Council, and 
from 1679 no attempt has been made to render the Privy Council 
responsible for the crown's political acts. 

II. TBS CABXVST. The traneitiott peHod of Charles II. 
had established the principle of the Cabinet, but not the principle 
of responsibility or uniformity. 

iViliiam XZI., succeeding to James 1 1., imagined he succeeded 
to the old Stuart prero^ativee, and endeavoured to rule irreepon- 
•ibljr with a mixed Cabinet.^ The impoMibility of this led to his 
using a nnited Cabinet at times. His personal government led 
to an attempt to rebabilitate tbe Frivy Council. 

E,g, Act of Settlement. 'All matters relating to the well 
governing of this kingdom, which are properly cognisable 
in the Privy Council by the laws and customs of this 
realm, shall be transacted there, and all resolutions taken 
thereupon sball be sifned by «ncb of tbe Privy Council 
ae sball advise and consent to tbe same.' 

The principle being that as the Cabinet could not be touched, 
not bavinff a constitutional existence, the Privy Council should 
be rendered really responsible. 

Marlborourb and Barley both ruled by mixed Cabinets,' 
and it was only at the downfall of each that a really united Cabinet 
existed. 

Tbe ignorance of Oeori^e Z.^ with regard to the English 
language and constitution, bis carelessness, and the support of 
the Whigs threw him into their hands, while bis prejudices would 
not admit any of the Tories. A really united Cabinet therefore 
ruled, responsible (except in very exceptional cases) solely to tbe 
kinff ; nor was it till tbe Beform Bill of 183a was passed tbat 
any responsibility to tbe people existed. 

y. THE PRIVY COUNCIL (moderny 

3 4i « y/mn. zv. transferred the few remaining judicial rights of 
the council to a Judicial Committee consisting of the Lord Presi- 
dent, the Lord Chancellor, and some other officials. 

Tbeir Judicial powers are : 



"Halhaaf Const. Hist.m, c. xv. 

1 Hallam, Const 

* Stephen's Commentaries, 



■ Bright, Eng. Hist. iii. 9x6-923 ; Hallam, Const. Hist. iii. c. xvi. 
" Haflam, Const. Hist, iii. c. xvi. 
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1. OoloBlal causes (original and appellate). 

2. Appeals in matters of lunaoy, or from the eoolaslutioal or 

matrimonial courts. 

3. Determination concerning the possession or the cbarters 

of provinces outside the realm. 

Their otber powers arc : 

1. As the Board of Trade Committee. 

2. As the Eduoatton Committee. 

3. As the Instrument of prerogratlve in all cases. 

E,^, Issuing proclamations is done through the council. 

Pnvy Councillors are made by the sovereign's nomination for 
bis life and six montlis after, but subject to removal at bis 
discretion. All the great officers of the crown are Privy Coun- 
cillors. 

Tbelr duties are (i) to give honest counsel, (2) to keep the 
king's counsels secret, (3) avoid corruption. 



/, 
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College. Crown Sva cloth, 28. 6d. [Bea^. 

HONOUR CLASSICAL MODERATIONS. By L. R. Fabnell, B.A., 
Fellow of Exeter College. Crown 8vo. cloth, 2s. 6d. [Beady. 

LITERiE HUMANIORES. By E. B. Iwan-Muixes, B.A., New CoUege. 

[ShorUy. 

MODERN HISTORY. By F. S. Puixrao, M.A., Exeter College. [Shortly. 

NATURAL SCIENCE. By E.B.PouLTON,M.A.,Keble College. [Shortly. 

JURISPRUDENCE and CIVIL LAW. By W. P. Embbton, MJL, 
B.C.L., Christ Church. [In pr^Miration. 

MATHEMATICS.— 2b be arranged for. 

JAMES THORNTON, 83 HIGH STREET, OXFORD. 
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OXFOBD STUDY GUIDES. 

A SEBIES OF HANDBOOKS TO EXAMINATIONS. 

Edited by F. S. PULLING, U.A., Exeter College. 



The object of this Series is to gaide Students in their reading 
for the different examinations. The amount of time wasted at 
present, simply through ignorance of the way to read, is so great 
that the Editor and Authors feel convinced of the necessity for 
some such handbooks, and they trust that these Guides will at 
least do something to prevent in the future the misapplication 
of so much industry* 

Each volume will be confined to one branch of study, and 
will include an account of the various Scholarships and Prizes 
offered by the University or the Colleges in its department; and 
will be undertaken by a writer whose experience qualifies him to 
speak with authority on the subject. 

The books will contain extracts from the University Statutes 
relating to the Examinations, with an attempt to explain them as 
they exist, and advice as to what to read and how to read ; how 
to prepare subjects for examination, and how to answer papers ; 
a few specimen questions, extracts from the Regulations of the 
Board of Studies, and a list of books. 



THEOLOGY. By the Rev. F. H. Woods, M.A., Fellow of St. John's 
College. Grown 8vo. cloth, 2«. 6^. [Ready, 

CLASSICAL ENTRANCE SCHOLARSHIPS. By S. H. Jeybs, B.A., 
Classical Lecturer at University College, and late Scholar of Trinity 
College. Crown 8yo. cloth, 28. 6e2. [Ready. 

CLASSICAL MODERATIONS (HONOUR). By L. R. Fabnbll, B.A., 
Exeter College. [Nearly ready, 

LITERS HUMANIORES. By E. B. Iwan-Muixeb, B.A., New College. 

[Shortly, 

MODERN HISTORY. By F. S. Pullino, M.A., Exeter College. [Shortly. 

NATURAL SCIENCE. By E. B. Poulton, M.A., Jesns CoUege. [Sh&rtly. 

JURISPRUDENCE and CIVIL LAW. By W. P. Emebton. M.A., 
B.C.L., Christ Church. 

MATHEMATICS.— 7b be arranged for. 

JAMES THORNTON, 88 HIGH STREET, OXFORD 
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